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BBEAEHHE

AXTyaNsHOCTb TEMBI 0OOCHOBBIBAETCS TEM, YTO OCHOBHYIO H OOJBLUYIO 4acTh
JEeACTBYIOLIEr0 POCCHICKOTO MpaBa COCTABASIOT 3aKOHBL. 3aKOHY NPHHAIEKHT H
BeyHlas poJib B IPaBOBOM OOecliedeHHH KOHEYHBIX SKOHOMHYECKHX B COLHANILHO-
MOJIUTHYECKHX pedopM. B CBA3H C OTHeceHHeM poccuiickoi MpaBoBOl CHCTEMBI K
CEMbE POMAHO-TEPMAHCKOTO IpaBa, OCHOBHBIM HCTOYHHKOM HpaBa B HeH
npU3HaeTcs HOPMaTHBHO-NPaBOBOM akT. Bricliel ropuaudecKodl CHIOH B CHCTEME
HOPMaTHBHO-MIPaBOBEIX aKTOB o00jajaeT 3aKkoH Kak axkT, CoAepXallui
MaTepHaAIEHBIE HOPMEI NpaBa B OT/IMYHE OT MOH3aKOHHBIX aKTOB, COAEpXallHX
IpoueccyanbHble HOPMBI.

OcHoBHYX0 # OONBIIYI0O 4YacTh [AeHCTBYIOLIEro pOCCHHCKOro Ipasa
COCTaBIAIOT 3aKOHBEI. 3JaKOHY NpPHHAMJIEKHMT H BeQyllas pojb B IPABOBOM
obecrnevyennn pasnuuHsix chep B obwecrtBe. B Koncrurynun P® mnpencrtasned
NPHHLHI BEPXOBEHCTBA 32KOHA B CHCTEME HCTOYHHKOB MpaBa, YTO ABMAETCA OJHHM
H3 MPH3HAKOB NpaBoBoro rocyjgapcrea. Tawoke Koncrutynmus PD ycranasnuBaer
BceoOlyto 06s13aHHOCTE cobMoAeHHA 3aKOHOB, KOTOpas paclpOCTpaHsAeTcs Kak Ha
rpaxiad ¥ ux oObeMHEHHUs, TaK ¥ Ha OpraHbl roCcyJapCTBEHHOH BJIAcTH, OPraHbl
MECTHOTO CaMOYINpaBI€HHA, Ha HO/DKHOCTHBIX JML. 3aKOH HE MOXeT
npoTHBOpeunTh KOHCTUTYIIMH, HO B CBOIO OYepelb BCE OCTalbHBIE HOPMATHBHEIE
aKThbl, M3AaBaeMble B cTpaHe (ykassl [Ipe3usienta, nocraHoBneHus [IpaBuTensCTBa,
aKThl MHUHHCTEPCTB M BEAOMCTB) He AOKHBI NMPOTHBOPEYUTH 3aKoHy. OOBekT
KypcoBoii paboThl - sABNAOTCA OOIIECTBEHHBIE OTHONIEHMS, BO3ZHHKAIOIIME B
MPOLIECCE PACCMOTPEHHA MECTa M poNH 3aKkoHa B Poccuiickoii IpaBOBOH cHCTEME.

IIpeameT KypcoBoii paboThl — 3aKOH KaK OCHOBHOH HCTOYHMK npaBa B PD.

Ilens KypcoBoit paboThl: BCECTOPOHHEE pACCMOTPEHHE 3aKOHA U ero MecTa B
poccHiickoii npaBoBoil cucTeMe.

Vicxozns n3 Leny KypcoBoii paboTEl, ompeAeneHs! CleAyolHe 3aaun;





L.
cCHCTEMe
2.
3.
4,

PackpeiTh mHOHATHe, W IpH3HakuW 3akoHa B Poccuiickoil IpaBoBoi

PaccMmorpets BHAbI 3ak0HOB B Poccutickoii ®enepanun (nanee PP)
PackpsiTs ocobenHocTH Konctutynuu PO kak ocHoBHOro 3akoHa PO

Hate ofurylo  XapakTepUCTHKY 3aKOHOB  periaMeHTHPYIOLIMX

JIEeATENBHOCTh YTONOBHO-HCNONMHUTENEHOM cucTeMsl (nanee YUC).

B kxauyecTBe OCHOBHBIX METOIOB HCCJIELOBaHHSA OBLTM MCIIONB30BAHEI METOX

OIINCaHHA, METOJ aHaNH3a H CHHTE3A, CpaBHHTeJIBHHﬁ METO] .

Cipyktypa paGoTei, ee comepxanue o6ycnoBiieHbl OGBEKTOM, LENBH H

3agavyaMi HccienoBaHHA. Pabora cocTOMT u3 BBEIIEHHA, ABYX IlaB, 3aKIIHOYCHUA,

CIIHCKa HCMOJIE30BaHHOH JIUTEPATYPHI.
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I'aasa 1. HOHSITUE, CYIIHOCTb 3AKOHA B POCCHUHACKOH
IIPABOBOJ CHCTEME
1.1.IHIoHsiTHE H IPU3HAKH 3aKOHA

«Cnopaps pycckoro sspika» C.II. Oxerosa onpepenser 3akOH — Kak
« BepoyueHue, cBoJ MpaBuJI kakoi-HHOY b penHrum».’

IMocne Konctutyuuu Poccwiickoii ®efepaliH Ha BepxXHell CTyneHH
HOPMATHUBHBIX aKTOB CTOAT 3aKOHBL. B IOpHAMYECKOM CMEBICTE 3aKOH - 3TO
HOPMATHBHBIH aKT, NpHHHMaeMblii B ocofoM mnopsaake, obnajaromui mnocne
Konctutynun  HamGonpluel rOpUANYECKOdl CHNOH M HanpaBieHHBIH Ha
perynupoBaHHe HaviGoJiee BaXKHBIX 061LECTBEHHEIX OTHOIIEHHUH.

3akonp1 Poccuiickoit ®epmepauuy IPHHUMAIOTCA MPEACTaBHTENbHBIMA H
3aKOHOMATENbHEIMH OpraHamMu kak camoii denepamun H ee cy6BEKTOB, Tak H
HENMOCPe/CTBEHHO  BCEHAPOAHBIM  roiocoBaHueM  (pedepeHpymom).  ITo
06yCIIOBIHBAET BEPXOBEHCTBO 3aKOHA M NpHAaHHe eMy HauGosblIel IOpHAHYECKOH
CH/IBI O OTHOIIEHHIO K HOPMATHBHBIM aKTaM BCEX APYTHX TOCyAapCTBEHHBIX
OpraHoB, KOTOpbleé He MOTYT NpOTHBOPEYUTH 3aKOHy. IIpHHATHE HOBOTO 3aKOHA
00BIYHO BJIeUeT 3a coboif HeoOXOAMMOCTE OTMEHBI MJIM BHECEHHS H3MeHeHUil BO
BCE ApYTHE aKThl MO YPEerylHPOBAHHOMY HOBBIM 3aKOoHOM Bompocy. CaM ke 3akoH
MOXeT OBITh OTMEHEH WIH M3MEHEH JIHIIb TOM MHCTaHILHeH, KoTopas 3TOT 3aKOH
npUHsIa’,

Baxno#i oTnuuHMTeNnbHOH 4epToii 3akoHa sABIAEICA TO, YTO B HEM Bcerza
coleparcs IOPUAHYECKHE HOPMEBI, T.e. OH BCErJa HOPMAaTHBEH. JTHM OH
OTJIHYaeTCA KaK OT aKTOB JPYTHX OPraHoB, TaK H OT MHBEIX BHAOB aKTOB, MPHHATHIX
3aKOHOAATENBHBIM (TpeJCTABUTENLHEIM) OPraHOM, - MOCTAHOBNEHHUH, AeKnapalui,
MMOCNIaHHH, 06pamenm‘i.3

3aK0HOM OBBIYHO pPerynHpyIoTcs Hanbonee BaXKHBIE OTHOLLUEHHsS B OOLLIECTRE,

YCTAaHABNMBAIOTCA OTMpaBHblE Hauala §paBoOBOro peryaupoBaHus. HopMsl,

! Oeroe C.IT. Cnoeaps pycckoro sbika. M., 1968. - C.270
? Biosetens BepxoeHoro Cysna Poccufickoii ®enepaunu. 1996. N 1.
? Nonennna C.B. 3akoHoTsop4ecTso B Poccuiickoil Genepaunn. M., 1996.- C.321





coJiep>katidecsl B akTax BceX JPYTHX BUAOB, OCHOBBIBAIOTCS Ha HOpPMax 3aKOHOB,
SBJIAIOTCS MPOU3BOAHEIMH OT HHX.

3aKOoHBI, HAKOHELl, 3[Al0TCA B Olipe/Ie/IEeHHOM OpsAKe.

JAnsg ux TpHHATHA XapaKkTepHa oco0asi 3aKOHOTBOpYECKas IpoLIeaypa.
Kaxnp1ii 3axoH B cBoeM 00pa3zoBaHUM NPOXOAUT CeLyOLIHe CTaAHu:

1. 3axoHozaTeNbHas HHHLMATHUBA - CTAJKsA 3aKOHOJATENILHOTO MpOLEcca,
COCTOAIIAs B BBIHECEHHH Ha pacCMOTpPEHHE OpPraHoOM 3aKOHOMAATEeNbHOR BIacTH
3aKOHOTIPOEKTa WM 3aKOHOAATENBHOTO INPEMIOKEHNUA MO MPHHATHIO, H3MEHEHHIO
WIH oOTMeHe 3akoHa. Kpyr nun, oOnajaioliux npaBoM 3aKOHOAATENBHOMH
WHUIHATHBBI, ONpEAENseTcs HalHOHANBHBIM 3aKOHOAATENBECTBOM, IPH 3TOM
BHECEHHE NPEUIOKEHHS B 3aKOHOZATENIPHOE Y4peKIeHHe TaKOBBIM CyOBeKkToM
BJIe4YET 3a coboif 00A3aHHOCTh PacCMOTPETh NAHHOE NMPEAJIOKEHUE B COOTBETCTBHH
¢ yCTaHOBJIEHHO# npouenypoit.*

2. ObcyxaeHne 3aKOHONPOEKTa - NpezcTapiaseT coboil opraHU3aLUOHHO-
npaBoBYIO (opMy oOcyxneHus 3akoHonpoekToB B I'ocymapcreennoit Hyme.
PaccmoTpennme 3akoHompoekToB B ['ocynapcTBenHol JyMe ocyiliecTBAsSETCH B TpeX
yTeHusAX. Mckimouenne coctaBnseT paccMOTpeHHE TIPOEKTa 3aK0Ha O (eflepanbHOM
6romKeTe, KOTOPOE NPOBOAUTCS B HETHIPEX UTEHUsMX.

3.  IlpuHsTHE 3aKOHA - NPHHATHE 3aKOHONPOEKTA IYyTEM TOMOCOBAHHS
AeMyTaToB napaaMeHnTa. Ecay napinamMeHT ABYXNalaTHbLH, TO UM PHHATHA 3aKOHA
Tpebyerca cornmacue obenx manat. B Poccuiickoii ®epepauun 3akoHa
npuHuMaroTcs I'ocyaapcTBeHHoH JyMoii 601BIIHHCTBOM TOJIOCOB OT 00ILEro YHcAa
ee JeMyTaToB,

4. OmybmukoBanue (oOHapomoBaHMe) 3aKkoHa (mpoMynbranus)(0T far.
«promulgatio» - ornaweHue, oOHapomoBaHHe) - OQHLHANBHOE CKPEIJIEHHE

(caHKIIMOHMpPOBaHME) IJIABOH TOCYNApCTBAa 33KOHA B KOHCTHTYLHOHHBIE CPOKHM M

* Mpawen T.U. Kanununckuit H.B. Yepeontok B.H. 3axoHonatensHas uumumatiea//KoHCTHTYLHOHHOE
mpaso Poccun: DHuuknoneawuecku#t cnosape /Tloa ofuwpep.npod. B.M. Uepsonioka.- M.: IOpunnueckas
JuTepatypa, 2002. - C. 90
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MOCIeNyIOee ero OMyGIUKoBaHWe B OMUUMANBHOM H3IAHHH. -IlocpencTBoM
MpPOMYNBralliid aKThl OpraHa 3aKOHOJATEeNBHOH BJIACTH MHPEBPALIAIOTCS B AKTHI
rocyapCTBEHHOH BIacTH OmyOJMKOBaHHE OXBAaTHIBAET [BE B3aHMOCBA3AHHEIE
IIpOLIEeyPHI:

1) nommucaHue 3akoHa, T.e. CaHKLUKOHMpoBaHMe rnaBoil Poccuiickoro
rocyAapcTBa NPUHATOrO NapjiaMeHTOM 3aKOHa

2) omy6nukoBanye QeaepansHOro 3aKOHa B OQHIHANBHBIX H3faHHAX (B PO
«Poccuiickas raszera», «CoOpanue 3akoHonatenbcTBa Poccufickoit ®epepauuu» u
«[TapnamenTckas razera»).Omny6iukoBaHue O3Ha4yaeT ero (3aKoHa) BCTYIIEHHE B
3aKOHHYIO

OTH CTaAHH HalllY CBOe 3aKoHoJarTelbHOe odopMiIeHHe B periaMeHTax
3aKOHOJATeJIbHBIX (TIpeiCTaBHTENLHBIX) OPraHOB

Ana poccuiickoff 11paBOBOH CHCTEMBI Ha COBPEMEHHOM 3Talle XapaKTEpHO
BO3pacTaHHe POJNH 3aKoHa Kak crnocoba mpaBoBoro Bo3jeiicTBus. TeHIEHLHs K
BO3pPacTaHHIO POJIM 3aKOHA JOJDKHA HOMHHHPOBATh U BIpPenb, MOCKOJILKY 110 CBOEH
COLHANBbHON NpHpOJe U PeryiaTHBHBIM CBONCTBAM 3aKOH B HAaHOONbIIeH CTeNneHH
crocobeH obecneuuTh YCTOWYHBOCTE perylMpoBaHHA O6IIECTBEHHBIX OTHOIIEHHH,
IODHAHYECKYIO LENOCTHOCTh 3aKOHOJAATENLCTBA, HOBBICHTE 3((eKTHBHOCTE
peanH3aliH CaMHX MPaBOBEIX HOPM.S

Benyulee mnonokeHHe 3aKOHOB ONpedeNsieTcs CHeAYIONIMMH OCHOBHBIMH
NpU3HaKaMHu:

- 33aKOHBl NPUHUMAIOTCA B ocoboM Iropsake opraHaMH 3aKOHOJAATENBHOMN
BJIaCTH WJIH ke pedepeHayMoM (BCEeHAPOAHEBIM rOJIOCOBAaHHEM);

- 3aKOHBI 00nanaloT BHICIIEH IOPUAHYECKOH CHIOH H HMEIOT NPUHOPHTET IO
OTHOILEHHIO K MOA3aKOHHBIM aKTaM;

- 3aKOHBI PErynvMpyroT Haubosee BaXKHble OTHOIHEHHS OOLIECTBEHHOH M

rocyiapCTBEHHOH XHU3HHU;

sTeoplm rocynapctsa v npaea: Kypc nekumii / Tlon pea. H.H. Maty3sosa v A.B. Mankko, 2-e u3n., nepepag.
# aon. M.: IOpucTs, 2006.

5‘-lepuoﬁv:m. I'.T. 3akon » nop3axoHusll axt // 3akon: copanne H TonkoBaHue. M., 1998.- C. 123
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- 3aKOHBI COAEPXaT HOpMBI IIEPBHYHOIO XapaKTepa.

Bce wuHEIe HOPMaTHBHO-TIPABOBBIE aKTHl TNPH3BAHBI B OCHOBHOM
KOHKpPETH3HPOBATh HOPMATHBHEIE YCTAHOBIICHHMS 32KOHOB.

TakuM o6pazoM, Mcxols H3 BHIILECKA3aHHOTO, MOXKHO CAENAaTh CleJYIOLUH
BBIBOJI;

3aKoH - TO HOPMATHBHBIH NpaBOBOM aKT, NPUHATHIH B ocoboM mnopszke
OpraHaMH 3aKOHONATEeNbHOH BAAcTH (MNH pedepeHIyMoM), obnanaroliyil BEICIIEH
IODUAHYECKOH cHlOH M peryiaupyromuii Haubonee BaxHble O0OIIECTBEHHbIE
oTHoweHud. Qbnanatroninii pAaaoM MpH3HAKOB, TAKUMH KaK :

- 3aKOHBl NPHHUMAaIOTCS B 0co0OM MOpAAKE OpPraHaMM 3aKOHOIATENBLHOH
BIIaCTH WM ke pedepeHayMoM (BCEHAPOAHBIM FOJIOCOBAaHHUEM);

- 3aKOHEBI 00/1afal0T BRICLIEH IOPHANYECKOH CHNOH M HUMEHOT IIPUOPHTET IO
OTHOLLIEHHIO K TIOJI3aKOHHBIM aKTaM;

- 3aKOHBl PErylUpyIOT HauOonee Ba)KHblE OTHOLUEHHA OOLISCTBEHHOH H
rocyAapCTBEHHOH XHU3HH,

- 3aKOHBI COAEPKAT HOPMBI TIEPBHYHOIO XapaKTepa.

1.2 Buasi 3akoHoB B Poceniickoii npaBoBoii cHcTeme

Byayud eIHHBIMH I10 [TOJOXEHHIO B MPAaBOBOH CHCTEMEe rocyapcTBa H poiH
B peryiupoBaHHM OOIleCTBEHHBIX OTHOIIEHWH, 3aKOHBI B TO M€ BpeMsi caMH
Ogenarcs Ha onpeneneHHble BUAbl. Tak, B camod Kouctutynun Poccuiickoit
Denepannu 0603Ha4EHBI HECKONBKO UX BUIOB:

1) benepanbHble KOHCTUTYLIHOHHBIE 32KOHHI ;

2) denepanbHBle 3aKOHBI, He HMENOIIME 3HAYEHHs] KOHCTHUTYI[HOHHBIX (B
[OKTPUHE TpaBa OHU Ha3bIBaIOTCA OOBIUHBIMH 3aKOHAMH);

3) 3akoHsl cybpekToB Penepaliuy;

K d¢enepanbHBIM KOHCTHTYLIMOHHBIM 3aKOHaM OTHOCATCA T€ 3aKOHBI,

KOTCpPBIC!





i)

Bo-niepBhIX, peaycMoTpens! camoit Koncruryuue# (4. 1 ¢t. 108) u

BO-BTOPEIX, HE TOJGKO HasBaHbl B camoii KoHcTuTylmuu (310 MOTyT 6BITH H
OOBIYHEIE 3aKOHBI ), HO ¥ TOMMEHOBAHBI B Hell KaK KOHCTHTYLIHOHHBIE,

defepanbHble KOHCTUTYLIHOHHBIE 3aKOHBI PEryAHPYIOT Haubojee BaXHEIE
oOllecTBEHHble  OTHOLIEHHWA W KacaloTCs  COOTBETCTBEHHO  KITIOYEBBIX
KOHCTHTYLIHOHHBIX MHCTHTYTOB HapOAOBJIACTHs, (efepann3Ma, rocy1apCcTBEHHOTO
ycrpofflcma-’. BonpuiMHCTBO M3 HazpaHHBIX B KoHctuTyuuu Poccuu denepanpHbIX
KOHCTHTYLIMOHHBIX 33aKOHOB YXe NpHHATHL. JT0, Hanpumep, PenepaibHble
KOHCTHTYLIHOHHBIE 3aKkoHBl 0 IlpaButenscTBe Poccuiickod ®eaepauun, o
KouctutyuuonnoM Cyge Poccuiickoit ®epepauru, o BepxoBHoM Cyne PO, o
I'ocynapctsenHoM ¢nare, o ['ocymapcrBeHHoM repbe, o I'ocynapcTBeHHOM THMHe
Poccuiickoii @enepanui, 0 Ype3BEIYaHHOM MOJIOKEHHH.

Hna denepanbHbIX KOHCTUTYLIMOHHBIX 3aKOHOB YCTaHOBIIEHa Gofee CloKHasA
npoueaypa HX [POXOXIEHHs M MNpuHATHA. Ha mnpuHaTeii  depepanbHbIi
KOHCTHTYLIMOHHBIi 3aKOH HE MOXET OBbITh HAaN0)XXEHO BETO IIpesupenta.’

YcnoxkHeHHas — mpoueaypa  OPHHATHA — KOHCTHTYLHOHHOIO  3aKOHa,
HEBO3MOXXHOCTh MNpHHeCeHHs Ha Hero BeTo [IpesunmeHTta, ykasaHHE B CaMoOM
KoHCTHTYIIMM Ha KOHKpeTHBIf 3akOH Kak oOCOOBIH MEeTOJ| OTCBUIKM K
JOEUCTBYIOLIEMY 3aKOHOJATENBCTBY He MOXET ObITh, KOHEYHO, HOPHIAUYECKH
HHUDEepeHTHBIM.

IIpsamoe opueHTHpOBaHHE HenocpeacTBeHHO B KoHCTUTYIHH Ha (opMy akTa
H KpYT peryJIMpyeMBIX 3THM aKTOB OTHOILUEHHIH MMEeT LISJIBIO NOAYEPKHYTH 0cobyio
cBA3b KOHCTHTYUMH ¥ [JAHHOIO 3aKOHA, BBIACIUTb peETyJNHpYEMBIE UM
o0lecTBEHHBIE OTHOLIEHHS Kak ocobo 3HauMMBle A TrOCyAapcTBa, NPaBOBOIO
CTaTyca rpakgaH H YCTaHOBKTH OCHOBOIIONATAIONIYIC POJb AAHHBIX 3aKOHOB B

CUCTeMe JIeHCTBYIOLIEro 3aKOHOAATENIbCTBA. ?

7 Anexcees C.C. Focynapeteo u npaeo. Hauanswbtit kype. M., 1994.- C.231

® Xponauiok B.H. Teopus rocyaapctea u npasa / Ioa pen. B.I". Crpekososa. 2-e u3n. M., 1995.- C 152

? Atamanuyk T.B. Teopua rocynapcteenroro ynpasneuus: Kype nexumii, 2-¢ w3z, pon. M.: Omera-Jl,
2004.- C.332
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JloruueckuM CHeACTBHEM TAKOH 3HAYMMOCTH KOHCTHTYIMOHHBIX 3aKOHOB
ABNAeTCS BEIBOA O TOM, YTO TeKyllee 3aKOHOJATENbCTBO JOIDKHO HCXOAWTh He
TONBKO W3 nonoxeHus OCHOBHOTO 3aKOHa, HO U IIOMMEHOBAHHBIX B €ro TEKCTe
KOHCTHTYLIHOHHBIX 3aKOHOB, B cilyuae BO3HHKHOBEHHS KOJUTH3HIT Mex Iy OOBIYHEIM
B KOHCTHTYLIHOHHEIM 3aKOHAMH [PHOPHTET OThaercs mnocinegHeMy (4. 3 ct. 76
Kouctutyuuu P®).

B cootBerctBuu ¢ IlocranoBnenueM KoncrurynuwonHoro Cyma ot 31
okTaGpa 1995 r. o tonkosanuu cr. 136 Koncrtutyuuu PP onpeneneH HOBBIA BHA
(dbopma) denepansHOro 3akoHa - 3aKoH o nomnpaeke K Koncrutynuu P®. 3akon
TAKOr0 POJa He OTHOCHUTCH K PasHOBHAHOCTH (efiepadbHBIX KOHCTHTYLIHOHHBIX
3aKOHOB, ITOCKOJILKY OH NMpHHUMaeTcs B 0co00M Mopsake, KOTOPHIH JHIIE 0TYACTH
COBMAafaeT ¢ Npoueaypoil MpHHATHA (emepanbHOrO0 KOHCTHTYLHOHHOTO 3aKOHa.
OcobpIM ycNnoBHEM JUIs BCTYILIEHHS 3aKOHa O MONpaBKe B CHIIY ABIAETCA €ro
obs3aTeNbHOE 000peHKe opraHaMH 3aKOHOJATENbHOM BJACTH He MeHee 4deM 2/3
cybnektoB Poccuiickoii Penepauuu.

HaubGonee pacrnpocTpaHeHHBIM BHAOM (belepanbHbIX 3aKOHOB SBIAIOTCS
3aKOHBI, MOJYYHBIINE B JOKTPHHE MpaBa HaUMeHoBaHHe OOBIMHOrO QeAepajibHOro
3aKOHa (B OT/NWYHE OT KOHCTHTYLMOHHOro).'’C 1991 r. mo HacTosiuee Bpems
npuHATO GoJiee MoayTopa ThicAY ¢eaepanbHEIX 3akoHOB. Obs3aTeNbHOE MPHHATHE
HEKOTOPBIX M3 HHUX MpeaycMoTpeHO B caMoil KoHeTUTYLMH («HA3BIBHBIE 3aKOHEI»).
3rto, Hanpumep, PestepanbHble 3aKOHEI 0 rpaxcaaHcTBe Poccuiickoit @enepanun, 06
aJIbTEpHAaTHBHOH BoeHHOI cimyx0Oe, o [Ipoxypatype PD.

na npunatus obsiyHOrO (enepansHoro 3akoHa (B OTAMYME OT
KOHCTHTYLIHOHHOT0) He TpeOyercsa xBanu¢uUUpoBaHHOrCo OONBIIMHCTBA B
napnaMenTe. Ha HUX MoxkeT 6pITh HastokeHO Beto [Ipe3unenTa PP.

OOBIKHOBEHHbIE 3aKOHBl, B CBOI oOuepelnb, NOApa3JeNfAlOTCs Ha

KO,I[PI(I)PIK&HPIOHHBIC H TEKYIIIHE. K KOJIH(I)HK&HHOHHLIM OTHOCATCA B IIEPBYHD

' Mapuenko M.H. MpoGnemul Teopun rocynapctsa ¥ npaea: YueGunk. M.: TK Ben6u; [pocnek, 2005.-C.
1i2
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ouepens OcHobel (OcHOBHEIE Havana) 3aKkoHOAaTeNbCTBa Poccuiickoi Penepannu
H KogfeKchL. '

OcHOBEHI - 3T0 (enepanbHBIN 3aKOH, KOTOPBIM YCTaHaBIHBAeT NMPUHLMIBI U
ornpegenseT obuiHe MONOKEHUs PEryIHpOBaHUs ONMpeleNeHHEIX oTpaciel npasa U
chep obwecTBeHHoM xu3HH. OCHOBBI 3aKOHOJATENLCTBA MOrYT OBITH WM3JAHEI
TONIBKO M0 TMpeAMETaM COBMeCTHoro BeaeHus ®enepauy 1 ee cydbexTos. OCHOBEI
- 3To 6a30BhIe aKTHI, OTKpBIBAIOLINE AOPOry Hojiee KOHKPETHBIM 3aKOHAM H JIPYTHM
HOPMaTHBHEIM IPaBOBEIM akTaM Kak Poccuiickoi ®epneparu, Tak 1 ee cyOneKToB.
B Poccuiickoit ®enepauu npuHATe, HanpuMep, OCHOBBl 3aKOHOJATENIECTBA O
¢du3nryeckoil KyNbType U cropte, 00 oXpaHe 3X0pPOBbs I'PaXkiaH, o HoTapuare. '

Kozekc - 3T0 3aK0H KOAH(PHKALMOHHOTO XapaKTepa, B KOTOPOM OOBEAHHEHEI
Ha OCHOBE eIWHBIX MPHHLMIIOB BCE HJM OCHOBHasg Macca HOPM, AOCTATOYHO
HEeTaNBHO PEryNHpYIOIIUX ompefeneHHy0 obiacTe OOILIECTBEHHEIX OTHOLIEHHIL.
Kopexc yaie BCero OTHOCHTCHA K KakoH-1u6G0 OAHOI oTpacnu npaBa (HanmpHMeEp,
Vronosueiii kogekc, Tpynoeoii kogekc, I'paxkpaHckuit nmpolueccyaibHBIH KOHEKC,
Konekc 06 amMHUHHCTpaTHBHEIX IpaBoHapyweHusx). Ho ecTs kofexkcsl H
MeXOoTpaclieBoro Xxapakrtepa (Hanpumep, JlecHoll, Bosmymnbii, TamoxeHHBIH,
I'pamocTpoHTENBHBI).

KpoMe OCHOB K KOJEKCOB KOAH(UIHMPOBAHHBIMH MOryT OBITE M JpYyrue
CBOAHBIe (enepalbHble 3aKOHBI, 00BeAMHAIOLIME XOTA U Oojee Y3KylO IpyIIy
NpaBOBBIX HOPM, HEXejd OCHOBEI U KOAEKCEHI, HO MMEIIIHX OCHOBOIOJAralollee
3HaueHWe JHJf omnpeaencHHON cdepsl o0lECTBEHHBIX OTHOWIeHHH. IIpHMepom
MOIryT cnyxuth DegepanbHbli 3akoH «(00 oxpaHe OKpyxaroueld MpUPOJHOH
Cpenbl», 3aJ0XHBIIMH OCHOBBI OXPaHbl NPHPORHBIX PECYpPCOB U OnaronpHsaTHOH

cpensl ofuTaHHs 4enoBeka, a Takke PenepansHeie 3akoHBl « O Hegpax», «O

rocyqapcTBEHHBEIX NeHCHsX B Poccuiickoit @enepauun». Hekotopsle cBoOAHBIE

"' Bowno C.B. PassiTHE HPHIHAKOB HOPMATHBHOTO NPABOBOTO AKTA B COBPEMEHHON NPABOTBOPYECKOH
npaktuxe // Xypuan poccuiickoro npasa. 2004. N 2. C. 95 - 106.

2 Wepyros P.T. Teopua rocynapctea W npasa: YueG. nocoGue nna sysos / Hayu. pen. npod. B.B.
OxcamuiTHEI. Mocksa-Hanequk: Han. uentp "Onnda”, 1995.
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dbenepanbHble 3aKOHEI, BEICTYNAs, M0 CYLIECTBY, CBoeoOpa3Hoil GopMoil KOAEKCOB,
HMEIOT IPyroe HauMeHOoBaHue (HanmpuMep, Y CTaB JKejle3HBIX JOPOr).

B denepatuBHOM rocynapcTBe, kakum sBiAeTcs PocchA, paznMyaroTes
3aKOHBI QefiepanbHble H 3aKoHBI cyObexToB Menepauuy. UeTKoe BEIABIEHHE ABYX
IUTACTOB 3aKOHOJATENLHOIO PErylnHpoOBaHHA - (peAepaibHOr0O W PEerHOHaILHOro
o0yc/loBNEHO HOBBIMH TNOAXOAaMH B pelueHHd 1pobieM QeaepaTHBHOro
ycrpoiicTsa Poccun M pacnpesieneHHs KoMneTeHIMM Mexny @enepauueii U ee
cyOBeKTaMHu.

Ceiiyac MBI  sBISIEeMCS ~ CBHUAETENAMH  HHTEHCHBHBIX  TEMIIOB
3aKOHOTBOPYECKOH  JeaTelbHOCTH cyOwnektoB Denepauuu. IlomyuuB mo
Koncturynun PQ@ mnpaBo Ha u3maHHe cOOCTBEHHBIX 3aKOHOB, CYOBEKTHI HauaNH
aKTHBHO €ro peanu3oBbiBaTh. «HakornjieHne» 3akOHOB B CyOBeKTaX WAET OYEHb
OeicTpo. O6miee uMcno AEHCTBYIOIMX HAa CEFOJHALIHHMA JEHb PErHOHANBHBIX
3aKOHOB mpeBkImaet 19 Thicay."?

Knaccuduranus 3akoHOB MOXeT NPOBOAUTECS MO PA3IHYHEIM OCHOBAHHAM:

- cybObexTaM 3aKOHOTBOpYecTBa (NPHHATEIE HapOAOM B pPE3YJIbTaTe
pedepeHIyMa WIH 3aKOHOAATENBHBIM OPTraHoM);

- npeaMeTy IpaBOBOro perynHpoBaHus (KOHCTHTYLIMOHHEIE,
aIMHHUCTPaTHBHbIE, IPAXKAAHCKUE, YTOJNOBHBIE H T.IL.),

- CPOKY AeHCTBHA (ITOCTOSHHbBIE 3aKOHEI M BpEMEHHBIE);

- Xapakrepy (TeKyllHe H Ype3BbiyaiiHeie),

- chepam neficTeus (oOimedenepanbHble H pETHOHANBHEIE);

- COJIEPKaHHIO (IKOHOMHYECKHeE, GIOMKeTHbIe, COLMANBHEIE, MOHTHYECKHE
UT.IL);

- CTeneHn cucreMarusauuy (oOblyHBIE M KOAUGUKAIHOHHBIE, APYTHMH
crnosamu, oprannyeckue - 'K PO, VK PO n 1.18.);

- 3Ha4MMOCTH COHEpPXKAaIlUXCA B HHX HOPM (KOHCTHTYLIHOHHEIE H

O0OBIKHOBEHHEIE);

i Jlazapes B.B. Teopha rocynapcTsa H npaea (akTyansHele npo6nemut). M., 2014.- C. 232
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- o6beMy perynupoBaHus (0O1lIHe U CIIELIHAIBHBIE).

Takum oOpasom, BPoccuiickoit ®@epepaiid npeaycMOTpeHBI CHERYIOLIHE
BHJIbI 3aKOHOB;

1) denepaneHble KOHCTHTYLIHOHHBIE 3aKOHBI

2) denmepanbHble 3aKOHBI, He HMEIOIKE 3HAYEHUS KOHCTHTYLMOHHBIX (B
JIOKTPHHE NpaBa OHH Ha3bIBAIOTCA OOBIYHBIMH 3aKOHAMH ),

3) 3akoHsl cybsekToB Denepanuu

Tak xe HeoOXOZMMO OTMETHTh, YTC KlacCHU(MKal{A 3aKOHOB MOXET

OCYUIECTBIATHCA 11O pa3/IMMHbBIM OCHOBAHHAM.

F





)
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TJIABA 2. 3AKOH KAK OCHOBHOH HCTOYHUK POCCHIAICKOI'O
ITPABA
2.1. Koncrutynns kak ocHoBHoii 3akoH Poceniickoii ®enepanun

Konctutyums - (or nar. constitutio - ycTaHOBNEHHE, yCTPOHCTBO)- 5TO
CAMHBIH, obnaparolki OCOOBIMH IODHAHYECKHMH CBOHCTBAMH HOPMATHBHO-
MPaBOBOH aKT, MOCPEACTBOM KOTOPOrO HApOA YUPEXKAAeT OCHOBHEIE NPHHLIUILI
ycTpoiicTBa ofIlecTBa M rocynapcTsa, 3aKperuisieT NPaBOBOH CTATYC HeJIOBEKAa M
rpaxxnannHa.

Haubonee xapaxtepuniM mna Poccuiickoit ®efiepaliuy MCTOUHHKOM IIpaBa
ABJISIETCA HOPMATHBHEIM mNpaBoBoi akT. I[IpaBoM Ha wH3paHWe HOPMATHMBHBIX
NpaBOBBIX  aKTOB  00ONajaloT  yNpaBOMOYEHHBIE [OCYHApCTBOM  CyOBEKTHI
npasoTBopyecTBa. Ilpexxae Bcero, K HHM OTHOCATCS 3aKOHOHATENLHBIE
(npenctaBuTenbHBIE) OpPraHbl rOCYAApPCTBEHHOH BNAacTH M TOCYAapCTBEHHEIE
OpraHBl UCMOJHHUTENBHOMH BIAcTH. IIpy 3TOM KaXkARIf opral MoXeT H3/1aBaTh aKThI
TOJIBKO ONpEAeNeHHOr0 BHAg (3aKOH, yKa3, [I0CTaHOBIIEHUE, PACIOPSKEHHE U T.1.)
M TOJNBKO MO BONpOCaM, BXOAAIUUM B ero komnereHuuwo. IOpuawdeckas cuia
HOPMAaTHBHEIX aKTOB 3aBHCHT OT MECTa OpraHa, H3/1aBLIEro aKT, B rocyJapCTBEHHOM
MEXaHHU3MeE,

AKCHOMOH B OmNpefelleHHH TPHOPUTETOB HOPMATHBHBIX aKTOB ABISIETCS
TI0JI0XXEHHE O TOM, YTO AAPOM BCel NpaBoBOi# cHCTeMBI sABAsteTcs KOHCTUTYLMS Kak
OCHOBHOH 3aKOH rocyZapcTBa. OTOT MOCTYNAT B OAHHAKOBOH CTENEHH IIPHMEHANCS
H NPUMEHMM KO BCEM POCCHMCKHM KOHCTHTYLHMAM, HayuHas ¢ KOHCTHTyuH
PC®CP 1918 ."

Hns pefictByromeit Koerntyuuu Poccuiickoii Depepauuu XapaKkTepHO
3HAYMTE/IbHOE pacllMpeHHe AWana3’oHa KOHCTHTYLIMOHHOM perjlaMeHTanMH, YTO

CYLIECTBECHHO MOBJIMANO HA POJIb OcHOBHOTO 3aK0Ha KaK HCTOYHHKA npasa.

1“chrepcm A. Ilpamoe nefictere KoHCTHTYUHH: npasoBsle, COLHATBHBIE, NCHXONOIHYECKHE acniekTh //
OG6uiecTBeHHbIE HAYKH B COBPeMERHOCTE. 1995, Ne 5. C. 48-55.

“Benrepos A. B. Teopwt rocymapctsa H npasa: y4eGHWK [UIA IOPHAMYMECKMX BY30B. 5-¢ W3,
ctep.M.:Omera-J1,2008.-C.608.
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Bo-niepBbiX, 3HAYUTENBHO PpACIIMpeH NepeYeHb KOHCTHTYLMOHHBIX npas
ueioseka u rpaxaandHa. Crates 2 Konctutyuun rmacut «Uenosek, ero mpasa
cBOOOBI ABNAIOTCA Bhiclied LeHHOCTEIO. IIpH3HaHue, cOGMIOASHHE H 3aIHTa npas
1 cBOOOJ YenoBeKa M rpaXAaHHHa - 06513aHHOCTE FoCyIapCTBay.

Bo-BTopeix, B KoHCTUTYIMM 3aMKCHPOBAaH MAacCHB HOpM, 3aKpEILISIOLIMX
MHOroo6pasue (GopM COGCTBEHHOCTH, HX PABHYIO 3aIlHTY, PaslHYHBIE ACHEKTHI
ofecreyeHHs pEIHOYHOTO X03HCTROBAHNSL.

B-Tpetsux, 6onemoe BHuMaHHe yaeneHo B KoHCTHTYLME npoLleccyalbHbIM
(opmam, cpe/icTBaM NPEeNOTBPALICHUS H pa3pelleH:s FOPHANYECKHX KOJUTU3HH, 4TO
MOBBILIAET €€ pOJIb KaK pealibHOM mpaBoBoii 6a3sbl A obecrieueHUs paBHOBECHS
Pa3IHMYHEIX COLMANEHBIX HHTEPECOB. °

B-ueTBepThX, B KoHCTHTYUMH 3akpemneH mpuHmun OpAMOro AeicTBHA ee
HopM. CCBUIKH HENOCPEACTBEHHO Ha CTATBHU Koucruryuun cranu serpedaTscs B
PELICHHAX  pPasNUYHBIX  IOPHCOMKLMOHHBIX HHCTaHUMH NpH  paspeleHHH
KOHKDETHBIX Jell.

Konctutyuus Poccuiickoii Qenpepauyn obNMagaeT BhICLUEH IOpPHIHYECKOMH
CHIOH  CpelH HOPMAaTHBHBIX akTOoB. OHa  oOmnpefenser OpraHHu3aIuIo
rocyaapcTBeHHO# BIAcCTH, 3aKperuiseT — Hawdana  ofIecTBeHHOro U
FoCyapCTBEHHOTO CTPOS, OCHOBHBIE 1PaBa H 00A3aHHOCTH IpaKiaH.

Koxctutyuns Poccuiickoii @enepanuu npepcrasinser coboit IOPHAHYECKYIO
Gasy nuisi BCEro TEKyIUEro 3aKOHOAATENbCTBA. OCHOBOMONATAIOLHE YCTaHOBJIEHHs
KoHCTHTYUMH pa3BHBAIOTCA M NETANH3HPYIOTCH B JPYrdX HOPMAaTHBHAEIX aKTax.
IlpuueM Bce oOHM, OT Kakoro OBl OpraHa OHHM HH HCXOAWNH, JOJDKHEI
cooTBeTCTBOBaTh KoHCTUTYLIMU. B npoTiiBHOM ciyuae mo6o#i akT (Hnu ero 4acTh)
TNIPH3HAIOTCA HenelcTBYomMMUMH.

OnHuMm u3  mokasaTeneit peasbHOCTH CYIIECTBYIOIIEH B rocyaapcrse

KoHCTHTYIMH  sABNseTCA BO3MOMHOCTD peanmsauMu  ee HOpM nmpamo, 6e3

“*I'pesitos I0. H. [pamoe neiictare Koncturyumy // JKyphan poccufickoro npasa. 1998, Ne 6. C. 94-99,
"Jupkun B. E. Kouctutyusonsoe npaso Poccuu: yueGuuk. 2-¢ usn., nepepab. u non. M.: IOpucts,2013.—
C.447
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ONOCPEeyIOWMX 3BEHEEB.' " JITa Hpes HAILIa CBOE oTpaxkeHue B 4. 1 cT. 15
Konctutyuun P®, rae o6o3naueHo, 4To oHa HMeeT BBICILYIO IOPUAHYECKYHO CHITY,
NpAMOe NeHCTBHE H NPUMEHAETCA Ha Beell Tepputopuu Poccuiickoi Denepauuu.

Msl nonaraem, 4TO BHICIIAs OpHAMYECKAas CHUNA, BIPOYEM Kak M
BEPXOBEHCTBO, - MOCTOAHHAsA Ka4YeCTBEHHAs XapakTepHCTHKa KOHCTHTYLHM Kak
OcHOBHOrO 3aKOHa, CHEIOBATENHHO, OHA MOXKET HA3EIBATECHA CTATHYECKHUM
IOPUAMYECKAM CBOMCTBOM, TaK KaK DacKpbIBaeT CYyIIHOCTh KOHCTHTYLHMH Kak
TaKOBOMH, OTNIHYME €€ OT BCEX WHEIX 3aKOHOB, €€ MECTO B MEpAapXHH HOPMaTHBHO-
NpaBOBBIX aKTOB. [IpsiMoe e HelCTBHe NpeNCTaBASETCS BO3MOXHBIM OTHECTH K
AUHAMHYECKHM XapaKTepHCTHKaM HOpM OCHOBHOTrO 3aKOHAa, TO €CTh CBA3aHHBIM H
BOCTPeGOBaHHEIM B NpoLecce peany3auud HopM KoHcTHTy s,

KoHCTUTYMS Kak OCHOBa HOPMAaTHBHO - IIPaBOBBIX OTHOIIEHHH M Kak
HOPMAaTHBHO - IIPaBOBOH aKT obsiafiaeT cieayOIMMH CBOHACTBAMM:

a) OCHOBOMOJIATAIOLIMI  XapakTep, OHa peryJupyer  BaxHelilne
o01eCTBEeHHBIE OTHOIIEHHS B CTpaHe (MOJKTHYECKHUIl CTPOH, CTaTyc JIMYHOCTH,
YCTPOHCTBO (eniepanun);

6) HopMaTHBHOCTS,

B) BBICLUAS IOPHAMYECKAsd CHIIA, €e HOPMH! TI0 NPaBOBOH CHIe IpPeBEILIAKOT
HHEBIE 3aKOHBI;

r) 0co6sli IOPANOK ee NMpPUHATHS W W3MEHEHHS, OTAMYHBIH OT NPHHATHS
defepanbHBIX 3aKOHOB,

1) YIpeAUTENEHOCTE.

KoncTutyuus PO HemocpeACTBEHHO MOPOKIAET NpaBa M 0GA3AHHOCTH BCEX
CyOBeKToB npaBooTHomeHui. OHa:

1) HasbIBaeT HOCHTENEM CyBEpEHHTETA M €UHCTBEHHBIM HCTOMHHKOM BIACTH
B Poccuiickoli Pepepanyiy MHOrOHANMOHANBHEILR Hapop (m. 1, cr. 3 Koncrurynuu

P®). Tocynapcreennas Bnacts uenoctHa. IlonHoMouns, [IpeA0CTaB/IeHHEBIE

18363¢es  B.C. Koucrutyums Poccuiickoii Denepaunu:  npamoe  gefictBHE M ycnosus
peanusaunn//T"ocynapcreonnpapo.2014.Ne7.-C. 15.
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Koncruryuueit PO Hapopy crpansl, He MOryT OBITB MNepefaHbl Komy - MO0
ApYyroMy;

2) 3aKpenaseT NMPMHLMI, COMMIACHO KOTOPOMY HapoJA OCYLIECTBISET CBOIO
BJIaCTh HEMOCPEeACTBEHHO, A TaKXe Yepe3 opraHbl IOCyJapCTBEHHOH BNacTH u
OpraHel MecTHOro camoympasneHust (n. 2 cr. 3 Koscrutyuun P®), npu stom
BRICIIMM ~ HEMOCPENCTBEHHBIM  BBIDOXEHHEM BIACTH HApoJa Ha3bIBaercs
pedepenmym u cBoGozausle BLIGOpE! (11. 3 cT. 3 Koncrutyuuu P®).

KoHcTuTynust MMeeT HecKOJNBKO OTNMuMii OT APYIHX 3aKOHONATENbHBIX
aKTOB:

1. 3aKpemiseT rocyaapcTBEHHBIH CTpOM, OCHOBHBIE rnpasa H cBobomsl,

omnpezenser $popMy rocynapcTBa M CHCTEMY BBICIIHMX OPraHOB rocy/iapcTBeHHOM

BJIACTH.
2. O6nanaet BeICIIEH IOpHAHYECKOH CHIION.
3. OTnu4aeTcs OTHOCHTENbHOM CTAGUIIBHOCTEIO,

4, SABnserca 6a3oii [u1a TeKylero 3aKOHOAATENBCTHA.

OTir4aeTcs 0coGBIM MOPSAKOM HPHHATHA H H3MEHEHHS.

5. SlBnsAercs HOPMaTHBHBEIM aKTOM NPAMOrO AeHCTBHS.

6.  O6nagzaeTr BepXOBEHCTBOM Ha Bceii TepPPUTOPHH rocynapcTsa'”

Takum obpasom, MBI MOXeM cHenaTh CleAyrOWMil BEIBOX 110 JaHHOMY
naparpady :

Konctutyuua - (or nar. constitutio - ycraHosneHue, YCTpO#icTBO) - 3TO
€IUHBIH, obnafalomui OCOGHIMH IOPHAHYECKHMH CBOCTBAMH HOpPMAaTHBHO-
MpaBOBOH aKT, NMOCPEACTBOM KOTOPOIO HApOJ YUPEeKOAST OCHOBHEIE NPHHLIMITEI
YCTPOHCTBA OOILECTBA M TrOCYNapCTBA, 3aKpEILIseT NMpaBoBOM CTaTyc dejioBeka M
rpaXKIaHHHA.

KoHCTHTYynHA Kak OCHOBa HOPMAaTHBHO - NPaBOBLIX OTHOLIEHHH H Kak

HOPMATHBHO - NIPaBOBOH aKT obNafaeT cleaylomIMH CBOMCTBAMH:

'9.11y=mu B. O. KoHcTuryunn Poceniickoti Gepepaunn: npobneMbl peanmsauui. M,: IOHuTH-IAHA, 2002.-
C. 687
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a) OCHOBOIIONATAIOUIMi  XapakTep, OHa  peryjidpyeT  BaxkHeifiue
oblLIecTBeHHbIe OTHOILEHHS B crTpaHe (TOJHTHYECKHH CTpolf, CTAaTyC JIMYHOCTH,
YCTpOHcTBO esepannu);

0) HOpMaTHBHOCTE;

B) BBICIIIAA IOpUOUYECKas CHJia, ee HOPMBI MO TPaBOBOH CHME MpPEBRIAIOT
HHBIE 3aKOHBI;

r) ocoOplii MOPANOK ee NMPHHATHA M H3MEHEHHsN, OTINUYHBIA OT NpPHHATHSA
denepanbHEIX 3aKOHOB;

J) YIpPeAUTENEHOCTb.

2.2 Odulasn XapaKTepHCTHKA 3aKOHOB PerjiaMeHTHPYIOIIHX AeATeNbHOCTD

¥Yro/10BHO-HCNOJIHUTELHOMH CHCTEMBI

Hcxoasa u3 nonoxenuii obiueii Teopuu npapa u rocyapcTsa, Lienecoobpa3Ho
CKa3aTh, 4YTO 3aKOHBI M HHBIE HOPMATHBHBIE aKTHl perjaMeHTHpYIOLHe
AeATeNBbHOCTE YTONOBHO-HCIIONHUTENBHOH cucTeMbl (nanee YHC) Heobxomumo
IIPeNCTaBUTE B BUAE TPEXYPOBHEBOH CHCTEMEI, B KOTOPYIO BXOIAT:

- MEeXXTyHApOJHO-IIPABOBHIE AKTHI;

- theiepalIbHOE 3aKOHOAATENLCTBO Poccuu;

- HOPMaTHBHO-TIPABOBBIE aKTH BEJJOMCTBEHHOIO XapakTepa.”’

TTonoxenns Konctutynmum Poccuiickoit Pemepauud ¥ HOPMBI YTOJOBHO-
HCIIONIHUTENBHOI0 3aKOHOJATENbCTBA ONPEAENsIOT YTO MEXIYHApOJAHBIE AKTHI
pernamentupytor nestensHocts YHMC. Hampumep, 4. 4 cr. 15 Koncrutyuuu PQ®
CONEPXHT MpPEANMUCAaHHe, COIIaCHO KOTOpoMYy OOINeNnpH3HaHHble MPHHUMIL H
HOPMBI MENTYHApOLHOrO IIpaBa M MEXIYHapoAHEIE JHOOroBophl PoccuitckoH
Qenepaty  ABAAIOTCA COCTABHOM 4YacThl0 €€ MpaBoBod cHcTeMbl. Ecau

MEKAYHapOJIHBIM JoroBopoM Poccuiickoit ®enepanuu  ycTaHOBAEHBI MHEIE

¥ ronosxo-HCMONKHTENBHOE npaso: yueGHuk / B.M. Auncumkos, C.M. 3ybapes, C.A. KamyHkus nox pes.
B.H. Cenusepcrora. - Mockea: [Tpocnekr, 2011. — C. 400
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npaBHiia, 4YeM [peXyCMOTpeHHble 3aKOHOM, TO [MpPUMEHSIOTCA TNpaBuia
MEXAYHapOIHOro JOroBopa.

B 10 xe Bpems B c¢r. 3 YUK P® npemycMoTpeHo, 4TO YrOJNOBHO-
HCIIOJIHUTEABHOE  3aKOHOHATENBCTBO  Poccuiickoii  ®epepallid  yUMTHIBaeT
MexayHapoaHble noroBopsl Poccuiickoit ®@enepannu, oTHOCAIHECA K HCIOJHEHHIO
HakasaHHi ¥ oOpalleHHIO C OCYKIEHHBIMH, B COOTBETCTBHH C 3KOHOMHYECKHMH U
COLMANBHEIMH BO3MOXHOCTAMH. EciiH MexxIyHapoAHbIM JoroBopoM Poccuiickoit
®enepanyy ycTaHOBJECHBI MHbIE NpaBHja MCIOIHEHHS HaKazaHWii U obpalneHus c
OCY>XAEHHBIMH, yeM MpefyCMOTPEHHEBIE YTOJIOBHO-HCIIONHHUTEIBHBIM
3aKoHoJaTeNnsCTBOM  Poccuiickofik  ®epepauuy, TO NPUMEHAIOTCA IIpaBHNa
MEXIYHapOLHOIo JOroBOpa.

ONHHM M3 OCHOBHBIX MEXAYHAPOAHBIX aKTOB ABIAIOTCA MHHHMAIBHEIE
CTaHAapTHBIE [IpaBHia oOpalleHua ¢ 3aKinodeHHEIMH 1955 ropaa.

IlpunsaTer Ha nepBoM Konrpecce Opranuzauun O6neausHeHHsrx Haimii no
HpenynpeXAeHUI0O TPEeCTYNHOCTH M OOpallleHHI0 ¢ [NpaBOHApYIIMTENAMH,
cocrosBmieMcs B JKenese B 1955 romy, U opobpeHsl DOKOHOMHYECKHM H
ConuaneueiM CosetoM B ero pesomoiusx 663 C (XXIV) or 31 urons 1957 roga
u 2076 (LXII) ot 13 masa 1977 roga.

MuHuManbHbIe CTaHAAPTHBIE NpaBHAa OOpAlLeHHs C 3aKIIOYEHHBIMH OJHH
13 HauboJjiee MONHEIX H NOAPOGHEIX MEXIYHAPOAHBIX JOKYMEHTOB, ONPEEIAIOMIX
OCHOBBI 0OpaILeHHs ¢ IMLAMH, THIIEHHBIME cBoGoxbL>! Crout 3aMEeTHTh, YTO OHH
comepkaT 95 passepHyTHIX craTeil. Hampumep comepxar Takue HOpPHI Kak MeEpEI,
NpHHHMAaeMEBIE AAMHHHCTpPalMed yupexIeHUH [ 3alUTEl OCYXHEHHEIX OT
OCKOpOIEHHI U yHH)KEHHH NpH NepeMelleHHH, YYeT COBMECTHMOCTH OCY KACHHBIX
NpH pasMelieHHH B CHAIBHBEIX NOMEILEHHUAX, a TalKe OpraHH3alHs IOCTOAHHOIO
Ha/J30pa 3a OCY < AEHHBIMH HOYBIO H T.J

EBporneiickue TiopemHEle npasuna 2006 roaa, Tokuiickue npasuna 1990 roxa

OTIpeNeNIAIOT HCIMOJHEHWE HaKa3aHHi He CBA3aHHBIE € JIMIIEHHEM cBOOOIBI.

nXponamox B.H. Teopua rocymapcrsa u npasa: VueG. nocobue ans sysos. M.. HKd Owmera-JI;
Hurepctins, 2013- C.343
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TlexkHHCKHe NpaBHia perNiaMEHTHPYIOIIHE MOPANOK HCIOJIHEHHS HaKa3aHHH B
OTHOLIEHHH HECOBEPIICHHONETHHX NpecTYNHHKOB, Bceobmas ewnapauus mpae
uenoBeKka 1948 rogma, MexayHapoAHbIH NMakT O rpaKAaHCKHX H IOJHTHYECKHX
npasax 1966 rona, KoHBeHInsA MPOTHB MEITOK ¥ APYTUX JKECTOKMX, GecyesoBedHBIX
HIH YHHXQIOLIMX JOCTOMHCTBO BHAOB obOpaiieHus u HakaszaHus 1984 roma. Bce
JaHHBIE aKTHI TaK HJIK HHAYe perjiaMeHTHPYIOT aeatensHocTs YHUC.,

K ®eznepansHOMy 3aKOHOJATENBCTBY MOJKHO OTHECTH CIIEAYIOLIHE:

1. Koneturyuus Poccuiickoit ®@enepauuu, 12.12,1993;

2. YronosHo-npoueccyanbHbIH koaeke Poceuniickoit ®enepanyy;

3. YronosHo-ucronHUTENbHbIH Kogekc Poccuiickoit Menepauuy;

4 Konexe Poccuiickoii Denepaunu 00 agMHHUCTPATUBHBIX
TpaBOHAPYILIEHHUSX;

5. @enepansHblii 3akoH Poccuiickoii ®enepauun ot 21.07.1998 Ne 117-®3
«O BHECEHHH H3MEHEHMH M JIOTIOJNIHEHMil B 3aKOHOLATeNbHBIE aKThl PoccHiickoii
Deneparyy B CBA3M ¢ ped)OpMHPOBAHHEM YTONOBHO-HCIIONHHUTENBHOM CHCTEMBI ™.,

6. @enepaneHblii 3akoH oT 15.07.1995 Ne 103-d3 «O COJIEPaHUH IIOA
CTpaxcel 10Z03PeBaeMEIX ¥ 0OBHHAEMEIX B COBEPILIEHHH NIPECTYIUIEHHI»;

7. QepepanpHeiii 3akoH or 15.08.1995 Ne 144-®3 «0O6 onepatuBHO-
PO3BICKHOH AeATeNIbHOCTHY;

8. ®exepaneHelit 3axkoH ot 21.07.2005 Ne 94-®3 «O pasMelleHHH 3aKa30B Ha
NIOCTaBKH TOBapoB, BBITOJHEHHE paboT, oka3aHHE YCNYT JUis TOCYJapCTBEHHEBIX M
MYHHMLIMIANBHBIX HYXI»;
9.3akon Poccuifckoit ®epepauun or 21.07.1993 Ne 5473-1 «O6 YUpeXIeHHIX H

OpraHax, HCIIOTHAKOIIHX YIrOJIOBHBIE HaKa3aHHUsA B BUAE JIUIIISHUA CBOGO}IBI»

10.ITonoxenne o cnyxbe B opraHax BHyTpeHHHX fFen Poccuiickoii Megepannm,
YTBEpPXKIEHHOE IlocTanoBneHHeM BepxosHoro Cosera Poccuiickoit

Denepauun 0123.12.1992 Ned202-1;

Ehitp:/iwww. fsin.su/vacancy/document/
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11.Vkas3 Ilpesuaenta Poccutickoit ®enepaunu ot 13.10.2004 Ne 1314 «Bonpock!
DepepancHoi 3% 3) 3§ HCTIONHEHHUs] HakKa3aHHUii»;
12. Vxas Ilpesumentra Poccuiickoii ®epepanuun ot 02.12.2005 Ne 1396
«O0 yupexzaeHuH repampaMyeckoro 3Haka - 3mOaeMsl M (nara @enepansHoi
CIy>OBI MCMOJIHEHHS HAKA3aHUI»,

K BenoMcTBeHHOMY 3aKOHOJAaTeNbCTBY PETIAMEHTHPYIOIEMY AEATENbHOCTD
YHC MOXXHO OTHECTH ClleIyIOIIHE:

[Ipuxa3 MuHucTepcTBa ocTHIIMK Poceuiickoit ®enepaunu ot12.04.05 Ne 38
«O6 yTsepxpeHuH WHCTpYKUMM O NOpsAAKe MCHONHEHHMs HAKa3aHMH M Mep
YTOJIOBHO-IIPABOBOTO XapakTepa 6e3 H30JIALMH OT 00IIEecTBay

Ilpukas MunuctepcTBa locTiuuun Poccuiickoit ®enepanun ot 06.06.05 Ne 76
«O6 yrBepxxnenun MHctpyxiu o mopsake npamedenus ITonoxenus o cayx6e B
opraHax BHYTpeHHHX nen Poccuiickoii Qemepalnyl B ydpemaeHHAX M OpraHax
YFOJIOBHO-HCIIONIHUTEABHON CHCTEMBI».

Ilpuxas MunuctepcTsa loctiuuuu Poccuiickoit ®enepanun ot 21.06.05 Ne 91
«O6 ytBepxnennu HHCTpyKuMH 06 OpraHmsauuM BOCHHTATENHEHOH paGoTHl ¢
OCYXXACHHBIMH B BOCITHTATENILHBIX KONMOHUAX PenepanbHoil Cl1yXOBI MCIIONHEHUA
HaKa3aHH.

ITpuxas Mununcrepctsa roctiunu Pocceuiickoii ®epepanun ot 23.06.05 Ne 95
«O6 ytBepxaeHnH VIHCTPYKLHH O Haj30pe 3a OCYMIEHHBIMH, COHEPXKALHMHCS B
BOCIIHTATENBHBIX KOMOHKX PeepanbHoil cTy051 HCTIOJIHEHHs HaKa3saHUy.

IIpuxas MuHHcTepCTBa OCTHUMH Poccuiickoit Oenepauny ot 14.10.05 Ne
1839 «O6 yreepxnennn IlpaBuil BHYTPEHHEro pacmlopsfKa CIEACTBEHHBIX
H30JIATOPOB YrONOBHO-HCIIONHUTENBHOM CHCTEMBI»

Ilpukas Munuctepersa roctHunH Poccuiickoit ®enepamun ot 03.11.05 Ne
205 «O6 yreepxaennu IIpaBun BHYTpEHHEro pacrlopsiika HCIpPAaBHTENBHBIX
YUpeXAeHU».

IIpnka3 Munucrepctea locTHinu Poccuiickoit ®enepanun or 12.12.2005 Ne
238 «O6 yrteepxmenumu MHCTpyKUMM 10  OpraHM3auuM  [eSTeIBHOCTH

ncuxonoruyeckoit cmyx6sr YHC».
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IIpukaz MunuctepcrBa roctuuuu Poccuiickoit ®eneparuu ot 30.12.2005 Ne
258 «06 yreepxnenun Wuctpykimu o6 opraHusaumu paGoTel IO COLMATEHOMY
ofecrneyeHuI0 COTPYAHHKOB U HX CeMeH B YTOIOBHO-HUCIIONHUTENBHON cHCTEMEN .

Hcxons ©3 mnpencTaBleHHBIX aKTOB, MOXXHO CAENaTh BEIBOZA, YTO
BEJOMCTBEHHBIE [IPHKA3bl pETNaMeHTHPYIOT HeaTencHocth YUC kak B cdepe
HCIIOJIHEHMS] YrOJIOBHBIX HaxaszaHWii B BHJAe JULIEHHA CBOOOABI, a TaKk e W
HCNOJIHEHHE HaKa3aHHH HE CBA3aHHBIX C JIMIIeHHeM cBobGoael. Tak ke coluansHyIo
NOANEPKKY COTPYAHHMKOB, a TaK K€ HEeMOCPEACTBEHHYI) JeTENbHOCTE
cotpyaHukoB YUC.

Taxum obpa3oM, HCXOAA H3 BBILIECKA3aHHOTO, MOXHO CHENATh CIIEAYIOLIHE
BBIBOJBI:

KoHcrutynus - (ot ;maT. constitutio - ycTaHOBNEHHe, YCTPOHCTBO)- 3TO
eOUHBIA, obnaparomuii OCOGBIMH IOPHAMYECKMMHM CBOICTBAMH HOPMAaTHBHO-
NpaBOBOH axT, MOCPEACTBOM KOTOPOTO HAapOA YUPeNIaeT OCHOBHbIE IPHHLIHIIBI
yCTpoiicTBa 0OIIECTBa M rocyAapcTBa, 3aKpeluiseT NMPaBOBOM CTaTyC YeloBeKa u
rpaxKiaHuHa.

KOHCTHTYLIHS: kak OCHOBaZ HOPMATHMBHO - IPaBOBBIX OTHOIUEHHUH M Kak
HOpMAaTHBHO ~ IPaBOBOii aKT obnajaer cieqyIOLHMH CBOIACTBAMH:

a) OCHOBOMOMNATAOIIMA  XapaKTep, OHa  perylndpyer  BaxHeiilne
ofLieCTBEHHEIE OTHOIIEGHHS B CTpaHe (HONUTHYECKHI CTPOH, CTAaTyC JHYHOCTH,
ycTpoiicTBO (peneparmn);

6) HOpMaTHBHOCTE;

B) BEICILIAs IOPHAMYECKAs CHJIA, €€ HOPMEI 1O NPABOBOM CHJE NPEBBILIAIOT
HHBIE 3aKOHEI;

r) ocoOBI TOpANOK ee NPHHATHA M M3MEHEHHS, OTJIMYHEIH OT NPHHATHA
¢enepalbHBIX 3aKOHOB;

I) y4peAUTENbHOCTE.

Bhttp:/fwww.kifsin.rwhtm/shablon.php?id=439
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3akoHBI M HHble HOPMATHBHEIE aKThl perjlaMeHTHpYIOLLMEe NeATENbHOCTh
VYronoBHO-HCIIONHUTENbHOH CHCTEMBl HeOOXOAUMO MpPeJCTABUTH B BUJE
TPEXYPOBHEBOMH CUCTEMBI, B KOTOPYIO BXOIAT:

- MEXIYHapOAHO-TIPaBOBbIE AKTEI;

- dremepasbHOE 3aKoHOAaTENBCTRBO Poccuy;

-HOPpMAaTHBHO-IIPaBOBBIE aKThI BCAOMCTBCHHOIO XapakKkrtepa.





24

SAKIIOYEHHUE

ITomgpons utor Hameil KypcoBoit paboTel, MBI MOXEM cIefaTk BBIBOZ, HTO
LHeJH KOTOpbIE MBI TOCTAaBHJIM JIOCTHTHYTHL. PaccMoTpeB Bce IOJIOXKEHHS,
Kacalolyecs HalleH TeMbl, Mbl IPUIINTH K CIEAYIOUIHUM BEIBOJAM:

1. 3aKoH - 3TO HOPMaTHBHBIH NPaBOBOM aKT, NPUHATHIA B 0COGOM MOpPSIKE
OpraHaMH 3aKOHOJATeNbHOH BiacTH (MM pedepeHAYMOM), 0ONaAAIOWMHA BEICILIEH]
IOPUAUYECKOH CHJIOH M peryiaupyrouuii Hauboiiee BaXKHble OOGIECTBEHHBIE
oTHoleHns. Obnagaromuil paagoM NpU3HAKOB, TAKHMHU KaK :

- 3aKOHBI NPHHHUMAIOTCA B 0coOOM IMOpAJKE OpraHaMM 3aKOHONATENbHOI
BJIACTH WJIH e pedepeHayMoM (BCEHAPOHEIM TOJIOCOBAHKEM);

- 3aKOHBI 00/afaloT BHICLIEH IOPHAHYECKON CHIION M MMEIOT NPHOPHTET MO
OTHOILLIEHHIO K NMOA3AaKOHHBIM aKTaM;

- 3aKOHBI PperynupyloT Haubosee BaKHElIE OTHOLIEHHS OOILECTBEHHOM H
rocy1apCcTBEHHOH KH3HH;

- 32aKOHBI COAEPKAT HOPMBI TIEPBHYHOIO XapakTepa

2. Poccuiickoit Qenepalimu npelycCMOTPEHBI ClIEAYIOIIHE BHIbI 32KOHOB:

1) dhenepanbHbie KOHCTHTYLHOHHEIE 3aKOHBI

2) ¢enmepanbHele 3aKOHBI, HE HMEIOLIHE 3HAYEHHS KOHCTUTYLHOHHBIX (B
JOKTPHHE IpaBa OHY Ha3bIBAIOTCS OOBIMHBIMH 3aKOHAMM);

3) 3axons! cy6nekTos Denepanuu

Tax xe HeoOXOOHMO OTMETHTh, YTO KIACCH(PMKALHA 3aKOHOB MOXKET
OCYLIECTBIIATECS 110 pa3IMYHBIM OCHOBAHHSM.

3. Konctutyuus - (or naT. constitutio - ycraHoBieHHE, yCTpOIiCTBO) - 3TO
eAHHBIH, obianaromuii 0COOBIMH IOPUAMYECKHMH CBOMCTBAMH HOPMATHBHO-
MpaBoBOH aKT, HOCPEACTBOM KOTOPOTO HapoZh YYPEXKAAaeT OCHOBHBIE MPHHIIHIIEL
yCTpO#CTBa 06IIECTBA M rOCYJapCcTBa, 3aKpelUlseT NpaBOBOH CTaTyc deloBeka H
rpa)kIaHHHa,

4. 3aKOHBI M MHBle HODMAaTHBHEIE AKTHl PErNAMEHTHPYIOLIHE AeSTeNbHOCTE
YTONOBHO-UCNIONHUTENEHOH CHCTEMBI HeOGXOOMMO MpPENCTABHTH B BUAE

TPEXYPOBHEBOH CHCTEMBI, B KOTOPYIO BXOJIAT:
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- MEXIYHApORHO-IPAaBOBHIE aKTHI;
- henepanibHOE 3aKOHOATENBCTBO Pocchy;
-HOPMAaTHBHO-TIPAaBOBEIE aKThI BeJOMCTBEHHOI'O XapaKTepa.
IMocpencTBOM pellieHMs 3a4a4, MMOCTABIECHHHIX Nepel HaMH, MBI JOCTHMIIIH
OCHOBHOJi LIEH, MBI BCECTOPOHHE PACCMOTPENH POJIb U MECTO 3aKOHA B POCCHHCKOM

NpaBOBOi cHCTEME.
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CIIMCOK HCITOJb30BAHHBIX HCTOYMKOB:
1. 3akoHbI H HHbIE HOPMATHBHbIE TPABOBbLIE AKThHI:

1. Konctutyuus Poccuiickoi ®@epepaumu: IIpunaTa BceHapoAHBIM
rosiocoBanueM 12 nexabps 1993 ropa. // Poccuiickas rasera. - 1993. — 23 mapra

2. Bceobmas pexapanus npas yenoseka. [IpuHata pesomonueit 217 A (III)
I'enepansHoit Accambneeit OOH 10 nexabpa 1948 roma II IlpaBa wyenomexa.
C6opHHK MeXOYHapOAHBIX JOKYMEHTOB. M., 1986.

3. CrangaptHele MuHHMansHele npaBuna OOH B oTHomeHHH Mep, He
CBS3aHHEIX C TIOpeMHBIM 3akiioueHueM (Tokuiickue mnpaBuna). IIpHUHATE
pesomouuei 45/110 Tenepanvhoit Accambnen OOH 14 pexabps 1990 ropa //
Me:xayHapoJHEle akThl 0 IpaBax yenobeka. COopHuk fokymeHnTos. M., 2000.

4. MuHuManbHBIE CTaHJApTHbIe MpaBuia oOpalleHHs C 3aKIIOYSHHBIMH.
Opobpensl DxoHoMudeckuM U CounanbHeIM CoBEeTOM B ero pezotonmsax 663 ot 31
utonga 1957 ropga u 2076 ot 13 maa 1977 ropa // MexgyHapoaHble akThl O NpaBax
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BBEJIEHUE

AKTyaJIbHOCTH  padoThl  00yCIOBIEHA TEM, YTO JIOOBIE  MEpbI
MPUHYKICHUS, MPEAYCMOTPEHHBIE  YTOJOBHO-IPOLIECCYANBHBIM  KOJIEKCOM
Poccuiickoit @eaepannu, a Takke HHBIMH OTPaCIIsIMU IIpaBa (aIMUHUCTPATUBHBIM,
yrOJIOBHO-UCIIOJIHUTEIBHBIM), TPEXKAE BCEro, 3aTparuBalOT KOHCTUTYLIMOHHBIE
opaBa 4YeJloBeKa M TpaXJaHWHA: TPaBO Ha CcBOOOAY U JUYHYIO
HEMIPUKOCHOBEHHOCTh. 3a/IEp’KAHUE SIBISETCA OOHOM M3 IEPBOCTENEHHBIX MEP
YTOJOBHO-TIPOLIECCYAIBHOTO IPUHYKACHUS, KOTOPOE HE SBISETCA UCKIOUYEHUEM B
[UTaHE PUHYAUTEIBHOTO OTpaHUYEHHS TIPaB U CBOOO/.

3anepkaHue  SBISAETCS  JOCTATOYHO  PAcCHpOCTPAHEHHBIM  METOAOM
roCyJapCTBEHHO-IIPABOBOTO IPUHYKICHUS. CymiecTBoBaHuE o 100HOM
NPUHYIUTEIBHOW Mepbl O0YCIIOBJIEHO CaMOM CYIIHOCTBbIO MPABOOXPAHUTEIBbHOMN
NEeATEIbHOCTH, HANpPaBJICHHOM, KaK W3BECTHO, HA 3alllUTy >XKU3HH U 300pPOBbS,
COOCTBEHHOCTH, UHBIX OXPaHAEMbIX TOCYJIapCTBOM COIMAJIBHBIX OJiar, Ha OXpaHy
OOIIECTBEHHOTO TOpsKa, obecrneueHrne 0O0IIeCTBEHHON 0e30MacHOCTH U JAPYTruX
OOIIECTBEHHO-3HAYMMBIX HHTEPECOB.

Jiist Hac HamboJee BaXHBIM M OCTPHIM BO3HUKAET BOMPOC COOIIOACHUS MTpaB
YeJI0BEKa, MOCKOJIbKY 3a/iepsKaHHue MOJ03PEBAEMOr0 SIBISETCS MEPBUYHOU MEpOM
NPUHYXACHUS, 3aKOHOJATENFHO TPEIOJIaraeTcsi, 4YTO OHa JOJKHA OBITh
JNEJIMKAaTHOM MW CTPOrOM, TO €CTh pPEaIu30BBIBATBCA B paMKax HOPM,
YCTAHOBJICHHBIX  YTI'OJIOBHO-IIPOLIECCYAJIbHBIM 3aKOHOJATEIILCTBOM. Tax,
HEOOXOAMMO pacCMOTPETh, NPEXKIE BCEro, MPaBOBYI MPUPOAY M TMOPSAOK
OCYLIECTBIICHUS JaHHON MEphI IPUHYKICHHUS.

Takum oOpa3zom, TemMa TaHHOW KypCOBOW padOTHI ABISIETCS CBOEBPEMEHHOM
Y aKTyaJbHOU.

O0BbeKTOM HMcci1e10BaHUsl BHICTYIIAIOT OOIIIECTBEHHBIE OTHOIIEHUS B cdepe
IIPUMEHEHMS, pean3alid HOPM IPOLECCYAIIBHOTO 3aKOHOJATEIbCTBA B LEIAX
3a/IepKaHMsl JIML, NOJO3PEBAEMBIX B COBEPILICHUM IPECTYIUIEHUSA, a TAKXKE JIHL,

YKIIOHAIOOINXCA OT OTOBIBAaHUS HaKa3aHMSI.
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B npeamer mucciaeg0BaHUSA BXOMSIT MNPABOBBIE HOPMBI, PETYIUPYIOIIUE
WHCTUTYT 3aJiepKaHusl MOJ03PEBAEMOr0, W JIMI, YKJIOHSIOIIUXCA OT OTOBIBAHUS
HAaKa3aHUsl, TOPSJOK UX MPUMEHEHHUS.

eabro 1aHHOM PadOTHI ABJIAETCH KOMIUIEKCHOE UCCIIEIOBAHUE NHCTUTYTA
3a7iepKaHusl ~ MOAO3PEBAEMOr0 B YrOJIOBHO-TIPOLIECCYAIbBHOM  PEXUME,
OCOOCHHOCTH  peaju3aluy  3aJep)KaHusi B JACSATEIBHOCTH  YTOJOBHO-
UCIIOJTHUTEIIbHON CUCTEMBI.

Ucxons u3 nenu, 3agavyaMu JaHHOH padoThI SIBJISIIOTCH:

1) packpbiTh TOHATHE H CYIIHOCTb 3aJCpKaHHS B  YrOJIOBHO-
POIECCYAIbBHOM HAINpPaBJICHUM;

2) pacCMOTPETh OCHOBAHHMS ¥ MOPSIOK 3aJCPKaHMsI TO03PEBAEMOT0;

3) paccMOTpeTh 0OCOOCHHOCTH 3aJIePKAHUS OCYKIACHHBIX, YKIOHSIONTUXCS OT
OTOBIBaHMS HaKa3aHUsi WA OT CaMOCTOSITEJILHOTO CJICJIOBAaHUS B KOJIOHUIO-
MIOCEJIEHUE;

4) pacKpBITh CYOBEKTHI, YIIPABOMOUYEHHBIE PEaTU30BbIBATh 3a/IepKaHHeE.

TeopeTnueckoidi OCHOBOI HacTosIIeH padOTHl SBUIUCH TPYIbl TaKUX
yuyeHblX, Kak A.M.bapanos, b.b. bynaros, B.B. Bangsimes, JI.B. I'osoBko,
3.J1. Enukees, J[.5. Mupckuii, A.C. Tenerun u apyrue.

MeTononoruyeckass OCHOBa padoOThl MPEACTABICHA  CIELHAIBHO-
IOpUJINYECKUM, CPAaBHUTEIBHO-TIPABOBBIM, CTATUCTUYECKUM, METOJAMU UHAYKIUU,
NeAyKIMW, CHHTE3a, aHaJn3a, aHAJIOTHH U 0000IIIeHHEe MaTEPHAIOB.

HopMaTuBHO-IPABOBYI0 OCHOBY JaHHOW Pad0ThI COCTABJISIIOT:

BceoOmas pmexnapanusi npaB ueioBeka -, Koncturymus Poccuiickoit

CDezLepauHHZ, YToa0BHO-UCTIOJHUTENIBHBIA KoJAeKC Poccuiickonn denepanuu 3

! Bceobmiass neknapanus npas uenobeka (mpuHsta [enepanbHoit Accam6neeii OOH 10.12.1948) //
Poccuiickas razera. 05.04.1995. Ne 67.

2 Konctutymus Poccuiickoit ®esiepanuu (MpUHATa BCEHAPOIHBIM roocoanneM 12 nexabps 1993 r.) (pen.
or 21.07.2014 Ne 11 - ®K3) // Poccuiickas razera. 1993. Ne 237; CobOpanne 3akoHonarenscrsa PO. 04.08.2014. Ne
31. Cr. 4398. (danee mo Texcry - Koncrurymus PO).

% YronoBHO-HCTIONHUTENBHBIN Komeke Poccuiickoii ®enepannn: Oenepanbhbiii 3akon ot 08.01.1997 Ne 1 -
@3 (pen. ot 28.11.2015) // Cobpanme 3akoHOmarenbcTBa PD. 1997. Ne 2. Cr. 198; CobpaHme 3aKOHOAATEIIHCTBA
P®. 10.04.2017. Ne 15 (gacts I). Cr. 2141. ([lanee no texcty - YUK P®D).





YTonoBHO-TIpOLECCYanbHbli  Kogekc Poccuiickoii  ®emepamum 1 , Komeke

Poccuiickoii ®emepamu 00 aIMHUHMCTPATHBHBIX IIPABOHAPYLICHUAX > U HMHBIE
HOPMATHBHBIE AaKThl, PETYJIUPYIOLIME TOPAJOK U OCHOBAaHUS 3aJ€p>KaHUs
10/103PEBAEMOT 0.

Crpyktrypa paboTel o0O0ycioBlieHa OOBEKTOM, TMPEIMETOM, LEIbI0 U

3ajlauaMu  ucclienoBanus. JlaHHas paboTa COCTOMT W3 BBEJCHHUS, TpeX TJIaB,

3aKJIIOUCHUS U CIIMCKA MCIOJIb30BAHHOM JINTCPATYPBHI.

! Vronosro-nponeccyanbhbiii koneke Poccuiickoit Menepanmn: PenepanbHbiii 3akoH or 18.12.2001 Ne
174 - ®3 (pen. or 17.04.2017) // Cobpanne 3axoHomatenbcTBa PD. 2001. Ne 52 (u. I). Cr. 4921; CoGpanue
3akoHomarenbcTBa PO. 24.04.2017. Ne 17. Cr. 2455. (anee no tekcry - YIIK PD).

2 Konexc Poccuiickoii Desiepanin 06 aJIMHHUCTPATUBHBIX MPAaBOHAPYINEHUAX: DenepalbHbIil 3aKOH OT
30.12.2001 Ne 195-®3 (pen. or 30.10.2017) // Cobpanmne 3akonomarensctBa P®D. 2002. Ne 1 (Hacts I). Cr. 1;
Cobpanne 3akoHOomatenbcTBa PD. 06.11.2017. Ne 45. Cr. 6583. (Janee no tekcty - KoAIl P®D).





I'TABA 1. IOHATHUE, CYIIHOCTb U ITPABOBAS ITPUPOJJA
SAAEPKAHUA B YT'OJIOBHO-ITPOIECCYAJIBHOM, YI'OJIOBHO-
NCHOJIHUTEJBHOM U AIMUHUCTPATUBHOM PEXXUMAX

B ropuamueckoil nuTepaType TOHMMAHUE KATETOPUM  «3aJEpKAHUE
MOJ03PEBAEMOr0» HEOJHO3HAaUYHO. MHOTHE aBTOpPhI UMEIOT CBOM COOCTBEHHBIC
TOYKM 3pEHUs] MO OBTOMY IIOBOJY, KOTOpPbIE HE BCErAa TOXKJIECTBEHHBI C
dopmynupoBkoii 3akoHoaarenst. [I0CKOIbKY HHCTUTYT «3aJ€p>KaHus» CYIIECTBYET
HE TOJIbKO B YIOJIOBHO-TIPOIECCYAJIbHOM TIpaBe, HO U B JPYIHX OTpaCax
(aAMUHUCTPATUBHOE,  YTOJIOBHO-UCIIOJHUTEIIBHOE  TMPABO),  MPEACTaBISACTCS
aKTyaJIbHBIM 3aTPOHYTh CYIIHOCTbH 3aJ€p>KaHusl B JAHHBIX OTPACISIX U MPOBECTHU
«TpaHUIly» MEXIy TOHMMAHUEM B KaXJOW W3 HUX, MOCKOJIbKY HEPEIKO
NPABONPUMEHUTEIISIMA  JTAaHHBIE «TPAHMUIBD»  CTUPAIOTCS, UYTO TPUBOJIUT K
CMEILMBAHUIO PEKUMOB.

3aKkoHOAATENb JAaeT CIEAYIOIIEe HOPMATUBHOE 3aKPEIUICHUE TOHSITHIO
«3aziepkanue nogospeBaeMoroy» B 1. 11) ct. 5 VIIK P®: «mepa npoiieccyaabHOro
OPUHYKJICHHS, IPUMEHsIEMass OpraHOM JO3HAHUs, JA03HABATENIEM, CJEJ0BAaTEIEM
Ha Cpok He Oosee 48 4YacoB ¢ MOMEHTa (DAKTUYECKOTO 3aJeprKaHHs JIMIA IO
MO/I03PEHUIO B COBEPILICHUH MPECTYIUICHUS».

OnHako MOAXOABl Pa3IMYHBIX AaBTOPOB K MOHUMAaHUIO KaTErOpUH
«3ajiepKaHUEe  TOJI03PEBAEMOT0»  MHOTOOOpPa3HBI. B.U. Paguenko  mox
3a7IepKAHUEM TTOJ03PEBAEMOr0 ITIOHUMAET MEPY MPOLECCYATBHOTIO NPUHYXKACHUS,
COCTOSIIIYIO B KPATKOBPEMEHHOW M30JISIUAM JIMLA, ITOJ03PEBAEMOr0 B COBEPLICHUU
MPECTYIUIEHUS, OT OOIECTBA, MPUMEHSIEMYI0O OpPraHOM JO3HaHMS, J103HABaTEIEM,
CJIe€0BaTENIEM MIIU IPOKYPOpoM?.

K mnpumepy, c¢ touku 3penuss C.II bpeuisikoBa u JK.FO. KaGanoBoi,
3aJIEpKAHUE MO CBOEH IOPHUAMYECKOW MPUPOJE - NPOLECCYaJbHOE JIEUCTBHE,

MPETyCMOTPEHHOE YTOJIOBHO-TIPOIECCYaIbHBIM 3aKOHOM, U TIPEIHa3HAuYCHHOE IS

! Yronosneii npouece: Yuebnuk mis By3oB / nox pea. B.U. Pamuenxo. 2-e uzm., mepepab. u jon. M.:
HOctummad opm, 2006. C. 199.





pelIeHMs 3a7]a4 YTOJIOBHOTO CYJONPOU3BOJICTBA, TaK KakK JI000€ MpoLeccyalbHOe
nerictue n3 umernmxcsa B YIIK PO nanpaneHo Ha penieHue 3a1ad yroJlOBHOTO
CyJONPOU3BOICTBA NepeyucieHHbIX B ¢T. 6 YIIK P®, a Takxke npencrasisoniee
co00ii TUIIEHNE 3a1ePKAHHOTO CBOOOBI, COAEPKAHUE €T0 IO CTPaXKeit,

Bor xak mo sTomy moBoay Belpaxkaercs B.B. Banaslimies, rosops, 4ro
BOIIPOC O MPUPOJIE, CYITHOCTU U COAEPKaHUU 3aJepKaHus MOJ03pPEBAEMOro ObLI U
OCTAE€TCSl OCTPO NMCKYCCHOHHBIM B IIPABOBOM JUTEpaType U B IPAKTUKE €ro
npuMeHeHns. OJTHA aBTOPBI MOJAraroT, YTO 3a/J€p’KaHue MOJ03PEBAEMOI0 - MEpa

MponecCCyajbHOro  IMPUHYXICHUA 2 ., Apyruc - CICACTBCHHOC HeﬁCTBHC,

HAIPABICHHOE HA COOMpAaHHUE, MPOBEPKY M OLEHKY J0KA3aTedbCTB °; TPEThU -
O/IHOBPEMEHHO Mepa NMPUHYKIEHHUS U CIIEICTBEHHOE JeiicTBHe”,

Taxum oOpazom, B.B. BanjpiimieB npuxoauT K BBIBOAY, YTO 3aJiCp’KaHHE
MOJI03PEBAEMOr0 - KOMIUJIEKCHAsE Mepa BO3ACKUCTBHS HAa JIMYHOCTh, COUYETAIOIIAS B
cebe 2JIEMEHTBI MPUHYKACHUS U CIEJCTBCHHOTO JCHCTBUSA U 3aKIIOYAIOIIAsCSA B
KPaTKOBPEMEHHOM OTPaHUUYCHHH CBOOOJIBI MPU OTCYTCTBUU CYACOHOTO pEeIICHHUSI
CpOKOM J10 48 4acoB U C MPaBOM €T0 MPOJJICHUS CYAbEH PallOHHOTO Cynaa, HO HE
Oosiee yeM 10 72 YacoB, C MOMEIICHUEM JIMIIA, T0JI03PEBAEMOTO B COBEPIICHUH
TIPECTYIUIEHNs, B H30JIATOP BpeMeHHoro coaepxanus (MBC)°.

OCHOBHOM KpUTEPHii, 10 KOTOPOMY CIIEIYET pa3rpaHUYMBATh 3aJCPKAHNUE B
YTOJIOBHO-TIPOLIECCYATBHOM, AAMHHUCTPATUBHOM M YTOJIOBHO-UCIIOJHUTEIBHOM
acCMeKTax - KOHKPETHAS LEJb 3aJCpKaAHuUS.

[IpencraBnsieTcsa, YTO B YrOJOBHO-TIPOLECCYATLHOM ACIEKTE IEJIbIO
3aJiep)KaHusl  OyJeT SBIATHCS BBIICHEHHE IPUYACTHOCTH / HEMPUIACTHOCTH
3aJICP)KAHHOTO K COBEPIIEHHUIO MPECTYIJICHUS, a TaKXe PEHICHUE BOIPOCca O

MMPUMCHCHHNU MCPLBI ITPCCCUCHUA - 3aKIIIOYCHUC 110 CTPAKY.

! Bpseursikos C.IT., KabGanosa XK.}O. Vromoeueii mnpomecc. O6mias wuacts: ydeOHOe mMocoOWe. -
Hosokysnenk: ®KOY BIIO Kysz6acckuii uacturytr ®CHH Poccun, 2013. C. 99.

2 Cm.: YronoHslii nporecc. O6mas gacts / [on nayy. pen. B.3. Jlykamesuua. CII6., 2004. C. 312.

3 Cm.: Yronosusrii nporecc: Kpatkuii kype nexumit / ox pen. M.X. Tenbubaesa. CI16., 2012. C. 90.

# Cm.: Yronosusrii nporecc / Iox pen. B.B. Banpsiuesa. CI16., 2012. C. 170.

® Yronosnerii mporecc. O6mas 1 OcoOeHHas 4acTh: y4eOHHK JUIs FOPHIMYECKUX BY30B M (DaKyJIbTETOB /
[ox pen. B.B. Bannemmesa. M.: Kontpakrt, Bonrepe Kirysep. 2010. C. 129.
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beccniopnoii, Ha Ham B3N, sBAserca no3unus mnpodeccopa JI. B.
['0510BKO, KOTOpBIN TOBOPUT O TOM, YTO 3aJ€pKaHUE IOJ03PEBAEMOTO SBIISIETCS
VCKIIFOYHTENBHO MONULEHCKON Mepoii®,

[Ipodeccop JI.B.T'010BKO  BBIIENSET  HECKOJBKO  YHHUBEPCAIBHBIX
CYIIIHOCTHBIX XapaKTEPUCTUK, KOTOPBHIE, B HEKOTOPOW CTENEHM, MPOTUBOPEYAT
paHee yKa3aHHBIM TOYKaM 3pEHHs aBTOPOB: 1) 3ajepkaHue OrpaHUYEHO YacaMH;
2) He mpeanoJiaraeTcsl NPUHIATHE MPEIBAPUTEIHLHOTO MPOLECCYAIbHOIO pelIeHus,
MOCKOJIbKY HUMeEITCsS  (pakTudyeckue oOCTOSTENbCTBA [UJISi pearupoBaHus; 3)
npoueccyanbHoe Oo(QopMIIEHHE NPOUCXOAUT Mocie (HaKTUUECKOW peanu3aiuu
Mepsl - post factum, To ectb B mpoToKosie TOcie 3ajepkaHus; 4) eIUHCTBEHHA
Mepa IPUHYKICHHSI, KOTOpasi MPUMEHSIETCS 10 BO30YX ACHHUS YTOJIOBHOIO Jiena; 5)
€MHCTBEHHBIN JOMYCTUMBIN cllydail orpaHudeHus (U3ndecKoi cBOOO b JinIl 6e3
CyJeGHOro peleHus?>,

CBOIO TMO3UIMI0O MO MOBOAY pPAacCMaTpPUBAEMOW KaTErOpUM BBIPA3UIT U
A.TL. PepKkakoB, yka3zaB, YTO MPHUHSITHUE PEUIEHHS O COCTaBICHUM NIPOTOKOJA
3a/iepKaHusl, KOTOPBIA SBISIETCS OCHOBaHMEM s nomemieHuss guna B MBC
CpokoM Ha 48 4acoB, CO BCEMH BBITEKAIOUIUMHU W3 3TOTO OOCTOATENHCTBA
HEOJIaroNMpUATHBIMU IS 3aJIEpKAHHOTO TOCHEACTBUSIMU. MIMEHHO Takoro popa
3a7IepKaHUEe MOKHO HAa3BaThb YIOJOBHO-IIPOLIECCYAJIbHBIM WIIHA 3aJEPKAHUEM I10
TI0JI03PEHHUIO B COBEPIICHUHU NPECTYILICHHS .

OnHako MHCTUTYT «3aJiepkKaHus» CYIIECTBYET HE TOJBKO B YTrOJOBHO-
MIPOLECCYAIBHOM IIPaBE, HO U B AJIMUHHUCTPATUBHOM, YT'OJIOBHO-HCIIOJIHUTEIBHOM.
B cBs3u ¢ ueM, HEOOXOIMMO PACKPBITh CYIIHOCTh JIAHHBIX BUJOB M OTIPAHUYUTH
UX OT YTOJIOBHO-IIPOLIECCYAIBHOTO.

PaccmarpuBas 3amepkanue B aJIMUHUCTPATUBHOM IOPSAJKE, CIEAYET

OTMETUTh, YTO B COOTBETCTBUU C 4. | cT. 27.3 KoAll PO «amgmuHucTpaTuBHOE

3aJIep’)KaHAe - KPaTKOBPEMEHHOE OrpaHWYCHUE CBOOOABI (PHU3MYECKOTO JIUIIA,

! Kypc yronosroro nponecca / Tlox pen. a.10.H., mpod. JI.B. Tonosko. - M.: Cratyt, 2016. C. 524.

2 Cm.: Tonosko JI.B. Vkas. cou. C. 526.

3 Cm.: Pepkakos A.T1. 3anepxanue 10 MOT03peHHI0 B coBepuienun npectymienns / CIIC KoHcynbTaHT
[Tmoc. 2010.
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KOTOPOE€ MPUMEHSIETCS B MCKIIOUMUTENBbHBIX CIydasX, €CIU ATO HEOOXOIUMO st
obecrieueHUs] TMPABUIBHOTO U CBOCBPEMEHHOTO pacCMOTpeHus Jena o0
aJMUHUCTPATUBHOM MPAaBOHAPYIICHUH, UCTIOJHEHUS TMOCTAHOBIICHUS MO JEeiay 00
aIMAHUCTPATUBHOM ITPABOHAPYIICHU.

B camom moHATHM 3aKOHOAATENIh YKa3bIBAET U IIEJIU aJIMUHUCTPATUBHOTO
3ajepkanusi: 1) obecrieueHHe MPaBWIHLHOTO M CBOEBPEMEHHOI'O PAacCMOTPEHUS
nena 00 aJMUHUCTPATUBHOM MPABOHAPYIICHUH; 2) HCIOJHEHUE MMOCTAHOBIICHUS
no Jeny o0 agMUHHCTPATUBHOM MpaBOHApYyIIeHUH. OTIMYUTEIHHBIM KPUTEPUEM
aIMUHUCTPATUBHOTO 3aJIepKaHUs SBJISETCS U CPOK. 3aKOHOJATENIb YIIOMUHAET B
NOHATUN KPUTEPUN «KPATKOBPEMEHHOCTH», 3TO OTpaxeHo B 4. | cT. 27.5 KoAll
P® u cocramnser 3 yaca, IOMHUMO JAHHOTO CPOKa aIMUHUCTPATUBHOE 3a/ICpiKaHHE
HE MOJKET MPEBBIIATH CPOK 48 4acoB.

Takum oOpa3om, aAMUHHUCTPATUBHOE 3aJiepKaHUE IO OOIIEMYy MpPaBUITY
HOCUT OOECIeUUTEeIbHbIN XapaKTep, IMOCKOJIbKY HaIlpaBJIe€HO Ha obOecredyeHue
YCIOBHM  JUIi  YCIENIHOTO pacCMOTpeHusl Jeina 00  aJMUHUCTPATHBHOM
MPAaBOHAPYILICHUN U TPUMEHSETCS K JIMILY, MPEANONI0KUTEILHO COBEPIIMBIIEMY
aJIMUHUCTPAaTHBHOE TIpaBoHapylieHne’,

Onnako, kak mnpaBwibHO otMmeyaer A.C. Tenerun, ecnu 3aaep)kaHue
MPOBOJAUTCS BO BpEMs COBEPUICHHUS AJMUHHCTPATHBHOTO MpPaBOHAPYLICHHS, TO
OHO MOKET HOCHTb U IIpeceKaTeNbHbII XapakTep?.

3aKOHOJIaTEJILHO MPECTABISAETCS BO3MOXKHBIM BBIJICIUTH CAMOCTOSITEIIbHBIN
BHJI 3aJIEp)KaHUs: «MOJUIleickoe 3ajaepxanue». B cr. 14 denepanbHOro 3akoHa
«O nomuuuu» (manee - 3aKOH O TOJMIMHU) ° MPETYCMOTPEHAa BO3MOIKHOCTb
OMEPaTHBHOTO  pPEarupoBaHHUsl COTPYJAHUKOB TIOJULMH  JJII  IPECECUCHUS,
MPEAYNPEKICHUS W BBISIBICHUS NPECTYIUICHUH W TO CYTH IPEACTaBIsAET COOOM

«BaxBaT JuOa» HW AO0CTaBJICHHUC C€Iro B HpaBOOXpaHHTeHBHBIﬁ opraH, 1rac

! Cwm.: TnameBckas A.A. YTONOBHO-MCHOJHUTENBHOE 3a€PKAHUE B CHCTEME MEpP MNPaBOBOTO
npunyxaenus // Becrauk Kysb6acckoro nncruryra. 2012. Ne 11. C. 51.

2 Tenerun A.C. VHCTUTYT 3a/iep:KaHus B jestenbHocTd Munuuuy // Tonuueiickoe npaso. 2007. Ne 1(9).
C. 50.

3 O mommmn: @enmepanbhbii 3akon ot 07.02.2011 Ne 3-®3 (pex. or 29.07.2017) // Cobpanme
3akoHomarenseTBa PD. 2011. Ne 7. Cr. 900; Cobpanme 3akononarenscrsa P®. 31.07.2017. Ne 31 (wacts I). Cr.
4821.
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KOMIIETEHTHOE  JOJDKHOCTHOE JIMIO JlaeT OLEHKY JESHUS C  TO3UINU
aIMUHHUCTPATUBHOTO  WJIM  YIOJIOBHO-IIPABOBOTO  XapakTepa, COOpaHHbIE
MaTtepualbl ¥ IPUHUMAET PEIICHUE O COCTABICHUU MPOTOKOJIA 3a/IePHKAHUS .

3akoHOAATeNb B CT. 14 3aKk0oHa O MOIUMIMM yKa3al KaTETOPUH, B OTHOLICHUH
KOTOPBIX BO3MOKHO MPUMEHATH 3aJIepKaHKUe, U MPETyCMOTPENl OOIIHUEe MOMEHTHI,
KOTOpbIE MOXXHO paccMaTpuBaTh B paMKax KakK aJMUHUCTPATUBHOTO, TaK U
YrOJOBHO-TIPOIIECCYaIbBHOTO  3aKOHOJIATENIbCTBA, YTO [0 HaIlleMy MHEHHIO,
SBJISIETCS. HEMPAaBWJIBHBIM M TIPU  peaju3aliid MEphl «3aJIepKAHUE» MOXKET
MPUBECTU K TPUMEHEHHIO HE T€X HOPM M MOPSJIKA €r0 OCYIIECTBICHUS.

CopasennmuBo  ormevaroT O.A. Jlynenko wu W.®. 'emenuneBa, d4rto
UCIIOJIb30BaHUE 3aKOHOJATEIeM TEPMHHA «3aJIep)KaHUE» B aJIMUHUCTPATUBHOM
npaBe (ct. 27.3 - 27.6 KoAIl P®) u B cr. 14 3akoHa O MNOIUIUU
IpEeayCMATPUBAIOIIEH  BO3MOXKHOCTh  TOJUIEUCKOTO  3ajepKaHusl  JIUII,
MOJ03PEBAEMbIX B COBEPIIECHUM MPECTYIUICHUSA, a TAaKXKE JHI, B OTHOLICHUHU
KOTOpBIX H30paHa Mepa TpecedyeHUss B BHUJE 3aKIIOUCHHMs] TOJA CTPaxy, IIO
OCHOBaHMSIM, B TIOpPSJIKE M Ha CPOK, KOTOpPBIE€ MPEAYCMOTPEHBI YTOJOBHO-
IpOIeCCYaTbHBIM 3aKOHOAATENLCTBOM Poccuiickoit denepanuu (m. 1 u. 2 ct. 14),
MPUBOJUT K TOMY, YTO HEKOTOPBIMHU «IPABONPUMEHUTEIAMUY» JTAHHBIC MOHSITHS
CMeIIMBaroTCA,

Kak ormewaer M.B. JlaBbi1OB, TakOM NBOWCTBEHHBIM IMOAXOA K MOPSAKY
MPUMEHEHHSI JTaHHOW MEphl TOCYJIApCTBEHHOTO MPUHYXACHUS MPEIONpeeIn
3aMMCTBOBaHUs B 3akoHe o mnonuiuu mnojoxkeHud KoAIl P® u VIIK P®. B
pe3yJibTaTe pacCMOTPEHHUs] TONOXKeHus 4. 2 cT. 14 3akoHa O TOJUIUH
KOHKPETH3aIMsI MHOTHX TIOJIOKCHUH TpeOyeT OTCBUIKHM K COOTBETCTBYIOIIMM
HOPMaTHUBHO-TIPaBOBBIM aKTaM?>,

NuTtepecHa aiig Hac o JaHHOMY noBoAy Touka 3peHus P.C. AbnpaxmaHoBa,

KOTOpBIM roBopuT, uto «B oTinuue OoT Kopekca Poccuiickoit denepanuu o0

! lynenko O.A., T'ememuneBa W.®. 3anepkaHue, TOHATHE, CYNIHOCTb, JTOKA3aTEIbCTBEHHOE 3HAUECHHE
JIAaHHOT 0 TTpaBoBoro HHCTHTYTA // CeBepo-KaBkasckuii opuandeckuii BectHUK. Ne 2. 2016. C. 119.

2 JlaBbiios M.B. TIpoGieMbl TPaBOBOTO PEryTMPOBAHHs HMCUMCIEHHS CPOKA 3aJIepKaHMs MONHIIMEH:
aJIMUHMCTPATUBHBINA M YTrOJIOBHO-TIPOLIECCYalIbHBIN actiekT // Poceniickas roctumms. 2016. Ne 10. C. 57.
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aIMUHUCTPATUBHBIX  MPABOHAPYIICHUSAX, KOTOPBIA  HCMOJB3YEeT  IOHSTHE
«aIMUHUCTpPATUBHOE 3a/iepkaHue» (cT. 27.3), TeM caMbIM 0003Hauas OTpaciib, TIe
npumMmensiercs npunyxzaenue, YIIK Poccuiickoit @enepanum onepupyeT MOHATUEM
«3aJIePKAHKE MOI03PEBAEMOTON .,

Kak BumuM, B 3TOM 000pOT€ HET YyKa3aHUsi Ha OTpaciib NPUMEHEHUS,
ITOCKOJIBKY JIUIIO MOYKET MOJ03PEBATHCS B COBEPLICHUHM M aJMHUHHCTPATUBHOTO, U
YTOJIOBHOTO, U APYTMX MPaBOHApYILIEHUMU. JlyMaeTcs, B TOM HEYETKOCTH KPOKOTCS
3aKOHOJATENbHbIE, TEOPETUYECKUE U MPAKTHUUECKHE MPOOIEMbl pACCMaTPUBAEMOTO
uHcTUTyTa. [lprueM mnpoOseMbl CBs3aHbl U C TEPMHHOM «3aJEp:KaHue», U C
TEPMUHOM  «IIOJO3PEBAEMBII». IJTO CIOBOCOYETAHHWE B LEJIOM MOPOKIAAET
BOIIPOCHI, TNOCKOJBKY MpEAINOJIaraercs, 4YTO0 Ha MOMEHT  3aJepiKaHUus
3aJIepKUBAEMBIN yxe 00JaaeT MpoIecCyalbHbIM CTATyCOM. DTO MPOTUBOPEUHT II.
2 4. 1 cT. 46 VIIK P®, no cmpIicily KOTOPOW JIMII0O CTAHOBHUTCS MOJI03PEBAEMBIM
1ocJie ero 3aiep’KaHusi B COOTBETCTBUU co CcT. 91 u 92 nacrosimiero Kogekca. Xots
paau CIpaBeIJIUBOCTU CIIEIYET OTMETUTbh, uTo peaakuus ct. 91 u 92 VIIK PO
NOJABOJUT K MBICIM O NEPBUYHOCTUA MOJO3PEHUS MU BTOPUYHOCTU JAECHCTBUIA
IPUHYIUTEIBHOTO XapaKTepa.

[Ipononxass TOBOPUTH O MEXKAUCUUIUIMHAPHBIX CBA3SX, HE MOXKEM HE
OTMETUTh HAJIMYUE KATETOPUM «3aIE€PKAHHE» U B YrOJIOBHO-UCIIOIHUTEIBHOM
3aKOHO/ATENbCTBE.

CopasemqnnBo yrBepxkaenue J[.FO. ['oHuapoBa, KOTOpBIII OTMEYaeT, 4TO
Cpeaur MOCJIEACTBUIM HEUETKOW JEMAPKALIMU SIBIISIETCS HESCHOCTh B BOIPOCE O TOM,
BO3MOXHO JIM UCIIOJIb30BAHUE YTOJIOBHO-IIPOLECCYAIBHOIO TEPMUHA «3aJEPKAHNE

IIoAO3pCBACMOI0O» IIPHU YACHCHUHN CMBbICJId YT'OJIOBHO-HCIIOJIHUTCIBHBIX OTHOILICHU I

(u. 2 cr. 30; u. 4 c1. 32; 4. 4 cT. 46, 4. 6 cT. 58; u. 6 cT. 75.1 u gp. YUK PD)

2

MOJIOKEHUN B nasBamwbix HopMax YHUK P® wucnonsdyercs TepMHuH

«BaACPKAHUCH, U3 KOTOPOro HCBO3MOXKHO OAJHO3HAYHO CACJIATh BBIBOJA, K KAKOMY

! A6mpaxmanos P.C. TIoHSTHE yromoBHO-MPOLECCYANBHOTO 3anepxkanus // Poccuiickuii crenoBaTens.
2014. Ne 5. C. 20.

2 Tonuapos JI.JO. O6 oTnMumsaX peryaupoBaHus 3a]€p:KaHHs B YIOIOBHOM, YrOIOBHO-IPOLECCYAIbHOM U
YTOJIOBHO-HCITOTHUTEIBHOM 3aKOHOaTenbCcTBe // Poccuiickuit cnemoBatens. 2014, Ne 5. C. 49.
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CyOBEKTY OTHOCUTCS JaHHas Mepa U B OTHOLIEHUH KOIO €€ BO3MOXKHO
peanu30oBbIBaTh.

OnHako TO, YTO HOPMAaTUBHO PETYJIHPYETCA 3aA€pKaHUE HMEHHO
00CYX1aeMOI'0 Y4aCTHHKA YTOJIOBHOTO Mpolecca (I0A03peBAEMOro B COBEPILICHUN
MPECTYIUICHUS ), KOCBEHHO YyKa3biBaeT perjiameHtarus 4. 1 ct. 86 YUK P®, B
KOTOPOM ymoMHHaeTcs o 3ajepxkaHun Oexapmux u3 MY ocyxkneHHbIX, a B 4. 11
cT. 97 YUK P® roBopurcs 0 3aAepKaHUM I PELIEHUS BOIIPOCA O IPUBJICYEHUN
K yrOJIOBHOI OTBETCTBEHHOCTH

Takum o00pa3zoM, MOXXHO NPUNUTH K BBIBOJY, YTO IOMHUMO JIETajJbHOTO
3aKpEIUIEHUS MOHATHUS «3aJIEpKAHNUE T0I03PEBAEMOI0», 10 CUX MOP CPEAU YUEHBIX
HET €IMHOW TOYKHM 3PEHUS 1O MOBOAY €ro CoAepKaHus M cymHoctd. Cremyet
OTMETHUTh, YTO ISl YrOJOBHO-IPOLIECCYAIBHOIO TMOpSAAKAa 3aJepKaHUs BaKHBIM
ABJIIETCS TO, YTOOBI MPU MPAKTUYECKON peanu3aluu JaHHON Mepbl COTPYIHUKAMU
IPaBOOXPAHUTEIBHBIX OPraHOB HE BO3HUKAJIO CUHTE3a U CMEIIMBAHUS C WHBIMH
OTpacisiMU TIpaBa, HampuMep, aJIMUHUCTPATHUBHBIM. B 3TOW cBsi3U, HEOOXOIUMO
3HaTh W TIOHMMaTh CYIIHOCTh U MPAaBOBYIO MPHUPOAY KaXKIOr0 W3 BHUAOB
3a/IepyKaHMUS.

OcoObIM OTJIMYMEM YTOJOBHO-TIPOIIECCYATBLHOTO 3a/I€pKAHUS SBISAECTCS €TI0
IeNib, KOTOpasi OIpeAeNnseTcs B pEHIeHHH BOMpoca O MPUYACTHOCTH /
HEMPUYACTHOCTH JIMIA K COBEPIICHHOMY JESHHIO, 4 TaKXKE pPEIICHHE BOIpPOCa O
IIPUMEHEHUH K HEMY MEpBI IIPECEUEHUs B BUJE 3aKIIIOYECHUS MO CTpaxKy. B cBiA3mn
C BO3MOKHBIM OTPAaHHYEHUEM IIPaB 3aMOJO3PEHHBIX JIMILI, ITOCIEACTBUM, KOTOPBIE
MOTYT B JajJbHEWIIEM «IpOYYBCTBOBaTh» Ha cebe Tmocie JeATeIbHOCTH
COTPYAHUKOB OPraHOB BHYTPEHHHX J€JI, 3HAHUE CYLIHOCTH «3aJepXKaHusi» B
YTOJIOBHO-TIPOLIECCYAJIBHOM TIOPSAAKE SBISAETCA 3HAYMMBIM  JUISL NPAKTHYECKOU

ACATCIIBHOCTHU JFOOBIX KOMIIETEHTHBIX M BIACTHBIX CY6T>CKTOB.

! Cm.: Tonuapos J1.1O. Vka3. cou. C. 49.
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I'TABA 2. OCHOBAHUSA N NIOPAAOK 3ATEPKAHUSA
IHOJO3PEBAEMOI'O

Hamu paccmoTpeHO, 4TO «3ajepKaHue MOJ03PEBAEMOTO» SIBISETCS OJHOU
U3 Haubojee CTPOruX Mep NPHUHYXKICHHS, UYTO OOYCIIaBIMBAET MOBBIIMICHHOE
BHHMAaHUE KaK K 0OOCHOBAHHOCTU NMPUMEHEHUS JTaHHOW MEpbl MPUHYKIEHUS, TaK
U K COOJIOIEHUIO TMPEAYCMOTPEHHBIX YrOJIOBHO-MIPOLIECCYATbHBIM 3aKOHOM
npoieayp (mopsijika) IpUMEHEHHUS 3a/IepIKaHUS.

JIro6ast AesITeNbHOCTh BJIACTHOTO CYOBhEKTa B YTOJIOBHOM IPOLIECCE TOJIKHA
HOCUTh O(QUIIMATbHBINA, 3aKOHHBIM M OOOCHOBAHHBIN XapakTep. «3ajiepKaHue
N0/103PEBAEMOI0» HE ABJISIETCS UCKIOYEHNEM U3 3TOTO MPaBUIIA.

3akononarenem B 4. 1 ct. 91 YIIK P® ykazaH nepeyeHb OCHOBaHMIA:

- JIUII0 3aCTUTHYTO MPHU COBEPIICHUU MPECTYIUICHUS WM HEMOCPEICTBEHHO
MIOCJIE €T0 COBEPIIECHUS;

- MOTEpIIEBIINE WJIM OYEBHLBI yKa3ajud Ha JIMLIO KaK HAa COBEPIIUBIIEE
IPECTYIICHHUE;

- KOTJla Ha 3TOM JIMIIE, €r0 OAEXKJ]e, NMPU HEM WM B €ro >KWIUIIE ObLIU
OOHapy>KEHBI ClIeIbl MPECTYIUICHHUS;

- WHbIE OCHOBaHUS (JIMLIO MBITAIOCH CKPBITHCA, HE HUMEET IMOCTOSHHOIO
MECTa JKUTEIbCTBA, €T0 JUYHOCTh HE YCTAHOBJICHA).

Bor kak packpsiBatoT qannubie ocHoBaHus b.b. bynatoB u A.M. bapanos:

1) xorna nUIIO0 HEMOCPEACTBEHHO 3aCTUTHYTO HA MECTE MPECTYIUIEHUS, 3TO
O3HAYaeT, YTO JHI0 OBLJIO 3aCTUTHYTO B MOMEHT BBITIOJIHEHHS MPECTYITHBIX
JNEUCTBHM WM MPU MOMbBITKE OETCTBa C MECTa MPOUCIIECTBUS;

2) o OpsIMBIMU YKa3aHHUSIMUA OYEBU/ILIEB MOHUMAIOTCS MOKa3aHUSI OJHOTO
WJIM HECKOJIbKUX CBUJETENECH-0UeBUILIEB, KOTOPhIE MPSAMO, YBEPEHHO yKa3ajiu Ha
TO WJIA UHOE JIULIO;

3) SBHBIMHU CcleJdaMU MPECTYIUICHUS MPUZHAIOTCS CIEIbl, KOTOpbIC
00pa3oBalCh HEMOCPEACTBEHHO B pE3yJbTaT€ COBEPILICHUS] OOIIECTBEHHO

OIIaCHOI'O ACAHUA,
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4) WHBIMA OCHOBaHUSIMU MOTYT IOCIYXXUTh JaHHbIE, MOJYyYEHHbIE MpPH
OCMOTpPE MeCTa MPOMCLIECTBHS, JOIPOCAX CBUAETENIEH 1 IIOTepHEBIIEro’.

Hekotopeie aBTOphl BbLIEHAOT ABe rpynnel ocHoBanui. H.H. KoBTyH K
NEpPBOM TIpylne OCHOBAaHWWA OTHOCHUT JOKa3aTelbcTBa ((paKTHUECKHE JaHHbIE),
CBHJICTCIILCTBYIONIME O TOM, 4TO: 1) JMI0 3aCTUTHYTO TIPU COBEPIICHHU
NPECTYIUIEHUS; 2) JHUIO 3aCTUTHYTO HEMOCPEACTBEHHO TIOCIE COBEPIICHUS
NpecTyIUIeHHs; 3) MOTEepIeBIINE WM OYEBM/ILIBI YKa3adu Ha JaHHOE JIMIO KaK Ha
COBEpIIUBIIEE MPECTyIUIEHHE; 4) Korja Ha MOJI03pEBAaEMOM WM Ha €ro OACK/IE,
TIPY HEM UJIM B €TI0 YKUIMILE OyIyT OOHAPYKEHEI SIBHBIE CIIEIbI IPECTYILICHUSZ.

Haubonee cnopHbIMU MOXKHO MpPU3HATHh UMEHHO IMOCJEIHHUE 2 OCHOBAHMS.
ITopnepxuBaem Ttouky M.B. HaymoBa, KOTOpBIM OTMEUaeTr, YTO Ha IPAKTUKE
BCTPEYAIOTCS Clly4yau, KOTJa OYEBMJEL] 3allOMHUJ IPUMETHI MPECTYIHHUKA, HO
OCHOBaHUM yTBEpXkAaTh, YTO OH yKa3zaJl HA JIMLO, COBEPIIMBILIEE MPECTYIUICHUE,
HET. YYUTBIBAasl 3TO, OYEBUJIEL, YKa3blBas HA JIMILIO, COBEPIIUBLIEE MIPECTYILUICHUE,
JOJDKEH OBITh YBEPEH B TOM, YTO BHUJAE] HMMEHHO 3TOIO 4YEJIOBEKa, U CYMETb
IIPUBECTH BECKHUE JUIA JO3HABATEld, CIEAOBaTels MU IPOKYpOpa apryMeEHTHI,
HNOJATBEPKAAIOIIME €T0 €I0Ba M (aKT COBEPUICHHS JAHHBIM JIUIIOM MPECTYITHOTO
NeSHUS .

HeonHo3HauHO M OCHOBAaHME C «IBHBIMU CIIEJAMU NPECTYILICHUs, KOTOPBIE
HaXOJATCSA HA MOJO03PEBAEMOM, €r0 OAECKJE WIM B ero xuwiume». M.B. Haymos,
IpeuiaraeT IpU3HaBaTh TAaKUE CIEIbl B TOM Cily4ae, KOrja I0J03pEBacMbli HE
MOXKET OOBACHUTh MX IPOUCXOXKACHHE HHAUY€ KaK CBOEH NPUYACTHOCTBHIO K
IIPECTYIUICHUIO, OTHOCS K TAKOBBIM BBIJCICHUA W IISITHA KPOBU HAa OPraHU3MeE
YEJI0BEKa, YKYCBI, L[apaluHbl, IOPE3bl, CIEAbl MOPOXOBOM KOIIOTH, MPEIAMETHI U

BCIICCTBA C MCECTA IMPOUCIHICCTBUA, I'MJIb3bl, OPYyAHA COBCPHICHUA IPCCTYIINICHUA,

JIeHBI'H | pyroe’.

! Vronouslii mporecc: yae6HuK s By3oB / nox pen. b.b. Bynatosa, A.M. bapanosa. - 4-¢ u3J1., nepepad.
u jgorr. - M.: M3parensctBo FOpaiit; U] FOpaiit, 2013. C. 183 - 184.

2 Cwm.: Vronosuslii npouecc Poccun: Yuebnuk / A.C. Anexcangpos, H-H. Kosryn, M.II. IMonskos, C.IL
Cepebposa; Hayd. pen. B.T. Tomun. M.: FOpaiit-U3nart, 2003. C. 244.

3 Haymos M.B. YcnoBus, MOTMBBI M OCHOBAHHS 3aJ€pKaHus JIMIA 10 MOMO3PEHHI0 B COBEPIIEHHH
npecTyruieHus // AKTyaiabpHbIE Tpo0dIeMbl poccuiickoro npasa. 2013. Ne 7. C. 839.

4 Cm.: HaymoB M.B. Ykas. cou. C. 839.
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O BTOpOI rpynme OCHOBaHWM TOBOPAT Tak. [Ipu HaTWYMU WMHBIX NAHHBIX,
JAIOIIMX OCHOBAHUA MOA03PEBATh JIMIIO B COBEPIICHUH MPECTYIUICHUSI, OHO MOYKET
OBITH 3aJIeP>KaHO, €CIIU:

a) 9TO JIUIO TBITAIOCH CKPBITHCS, JTUOO

0) HE UMeeT MOCTOSTHHOTO MECTa KUTEJILCTBA, TUO0

B) HE YCTAHOBJIEHA €r0 JINYHOCTh, JTUOO

I) €CIM CJIEAOBATENIEM C COrJIacHsi PYKOBOAUTENS CIEICTBEHHOTO OpraHa
WIM JI03HABaTeJIeM C COTJiacus MPOKypopa B CyJ HAMpaBIICHO XOJaTalCTBO 00
n30paHUM B OTHOIICHUHU YKA3aHHOTO JIMIIA MEPHI MIPECEUEHUS B BUJIC 3aKJIFOUCHUS
1moJ cTpaxky.

He crtout 3a0biBaTh W O TOM, YTO 3aKOHOJIaTeJIeM yKa3aHa BO3MOXXHOCTh
3a7iepKaHusl JIMIIb M0 MOJAO3PEHHUIO B COBEPILICHUU MPECTYIUICHUS, HAaKa3aHUE 3a
KOTOpOE MPEyCMOTPEHO B BUJIE JTUIICHUS CBOOOIBI.

B cBs3u ¢ 3TMM, HEBO3MOXKHO HE corjlacuthes ¢ nosunuer JI.B. I'ososko,
KOTOpBIA TOBOPUT O TOM, YTO B MOMEHT 3aJepKaHusi KOMIIETCHTHBIC
IPaBOOXPAHUTEIbHBIE OpPTaHbl JOJKHBI MMETh MOJIO3PEHHE, YTO 3aJep KaHHOE
JUIO COBEPUIMIIO HE IPOCTO MPECTYIUIEHUE, a ACSTHUE, 32 KOTOPOE MPEeyCMOTpEHa
CAHKIIMS B BUJIE JIMIIEHUS CBOOOIBI,

Takum 00pa3oM, OT OpPraHOB MOJUIIMA HUKTO HE TpeOyeT abCOFOTHO
TOYHOM Jayu KBANM(PUKALKUU JACSTHUIO, HO TMOJHUIUS JTOJDKHA MOJarath, 4To JHUIO
COBEpPIIWIO UMEHHO YrOJIOBHO HAKa3yeMoe€ JESIHUE M TMIOTETHYECKU BIIEUET 3a
coboit numenue cBoOonabl. Ecnm coTpymaHuku yOexaeHbl B OOpaTHOM, TO HX
NEUCTBHS 3aBE€JOMO HE3aKOHHBI.

B pamMkax npoBEpKM 3aKOHHOCTH JEHUCTBUM COTPYJHHUKOB IOJULIHMHU IPH
3a/Iep’)KaHuM  TI0JI03PEBAEMbIX, HAUOOJIBIINM MHTEPEC BBI3BIBAET PACCMOTPEHUE
MOpsiIKa peajau3aluy JaHHOM Mepbl, KOTOPBIM BKIIOYAeT B C€0sSl OCHOBHBIE

AJIIEMEHTHI: CPOKH 3aJ€P>KaHUs U MPoIlecCyabHOe OpopMIICHHE.

! PookaxoB A.T1. 3ajepskanue Mo TO103penHUIo B coBepuienny npectywienus // CIIC Koncynsrant Ilmoc.
2010.
2 Cm.: Kype yronosroro niponecca / Ilox pen. a.10.H., mpod. JI.B. Tonosko. - M.: Craryt, 2016. C. 527.
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YTronoBHO-TIPOLECCYAIBHBIM  3aKOHOJATeNbCTBOM B cT. 92 VIIK PO
YCTAQHOBJIEH NOPSANOK 3aACpKaHMUA. YKa3aHO, YTO ITOCJIE JOCTABJICHHS JULA B
opraH JI03HaHUA WM K CJIEOBATENI0 B T€YEHUE 3 4acOB JOJDKEH ObITh COCTaBJICH
MIPOTOKOJI 3aJIepKaHus, pa3bsICHEHBI U MPEAOCTABICHBI IIpaBa ¢ OTMETKON 00 3TOM
B IIPOTOKOJE. B mpoTOKOIIE Takke OTpakaeTcs BpeEMs U JaTa COCTABICHHUS, JIULO B
OTHOIIIEHUH KOTO COCTaBJIEH M KTO COCTaBWJI JAaHHBIA MPOTOKOJ. Bo03MOXHO
ydyacTWe 3alllUTHHKAa C MOMeHTa (akTuueckoro 3aiaepkanus suma. Cpok
3ajiep>kaHusi 0€3 BbIHECEHHUsI CYACOHOTO pEIIeHUsT HE JOJDKEH TMpeBbIaTh 48
4acoB, B JIAHHBIN MTPOMEKYTOK BPEMEHU KOMIIETEHTHBIE OPTaHbl JOJKHBI PEIIUTh
BOIIPOC O MPUYACTHOCTH JIMIA K COBEPILICHUIO TOTO UM UHOTO JAESIHUS.

Crnenyer OTMETUTh HEMAJIOBAXXHBIH MOMEHT, 4YTO CpOK 3ajep>KaHud
M0/I03PEBAEMOT'0 HAaUYMHAET T€Ub MMEHHO C MOMEHTa (PAKTHUECKOTO 3aJIepKaHMUsI
nuia. Hekoropele ydeHble HEOAHO3HAYHO MOAXOJAT K JAaHHOMY MOHSITUIO, YTO
MOXHO TaKXe TMpOCIEAUTh M B MPAKTUYECKOW AEATEIBHOCTH COTPYAHUKOB
noymuui. OJHAKO MPOAHANIM3UPOBAB 3aKOHOAATENS, MOXKEM NIPHUITH K BBIBOAY,
YTO «3aJiepKaHue IMOJ03PeBaeMOro» M «(haKkTHUeCKoe 3aJep:KaHue» KaTeropuw,
COBIAJIAOIINE O COAEPKAHUIO U CYLITHOCTH.

[lonumanue MOMEHTa, C KOTOPOTO HEOOXOJUMO CUYHUTATh 3aJepKaHue
peanu30BaHHBIM, Ba)XHO, IOCKOJbKY IIpU CTPOTOM pEriiaMeHTalud Mepbl
NPUHYXACHUS HEOOXOAMMO YIOXKHUTHCS B YCTAaHOBJICHHBIE 3aKOHOM CpPOKU H
OCYIIECTBUTH (DOPMaATBHYIO CTOPOHY MEPHI - COCTABUThH MPOTOKOJ 3aJIePKaHUs U
MIPEIOCTaBUTh 3aJICPKAHHOMY IIpaBa.

B nannom kontekcte, C. CynpyH BBICKa3bIBa€T TaKYyHO MO3UIUIO, YTO
JNEUCTBHUSI  COTPYAHUKOB  TOJULMHK  (ONEpPYHNOJHOMOYEHHBIH,  y4aCTKOBBIN
ynonHoMmoueHHbld, coTpynuuk ['MBJIJ] unu IITIC) mpu 3axBaTe W JOCTaBICHUU

3anogo3penHoro auna B OBJl He MMIIAIOT, a OTPAHMYHUBAIOT ET0 CBOOOIY .

! Cm.: C C. Pasrpanuuenue U3NICCKOI'O. AKTUYCCKOIro H OJIOBHO-IIPOLECCCYAJIbHOI O
2

3anepkanus / YronosHoe mpaso. Ne 1. 2007. C. 93.
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PaccmarpuBas mnomoxenuss ['maBpl 12 YVIIK P®, Hepenko BcTpeuaercs
KaTeropusi «IOCTaBJICHUE» JMIla B OpraH BHYTPEHHUX Jen. HMHcTuTyT
«JTOCTABJICHHS» OTHOCUTCS K OTPACIIH AJIMUHUCTPATUBHOIO IIPABA.

Eme JI.5I. Mupckuil nucan, 4yro BOIPOC O NPUMEHEHUU K 3aJE€pKaAaHHOMY
MEp YrOJOBHO-IPOLECCYAIBHOIO WA aJIMHUHUCTPATUBHOIO XapakTepa YacTo
pemaercs JMIIb I0CI€ JOCTABIEHUS B IPABOOXPAHUTENBHBIE OPraHbl U
IIPOBEICHHS COOTBETCTBYIOMIETO pa3OupaTeIbcTBal,

CnpaBegnmuBo otMetun A.IL ['ynsieB, 4to Bpemsi, B KOTOpoe ObLIO
noctasineno yuuno B OBJl, ¢ukcupyercss B NpoTOKOJie JOCTaBIICHUS JUIA, U
NEUCTBHS, CBA3aHHBIE C 3aXBaTOM M JOCTaBJIECHHUEM OCYLIECTBIAIOTCA B
aIMUHHUCTPATUBHOM TMIOPSAJIKE, YTO HE BXOJHMT B YTrOJOBHO-IIPOLECCYATBHYIO
JIEATENLHOCTh U OXBAThIBAETCA MIOHATHEM «IOCTABJICHUEN .

Opnako 3T (POpMBI TOCYIApCTBEHHOI'O NPUHYXKACHHS HE HAIleJIEeHbl Ha
JNOCTVIKEHME 3a7a4 YIOJIOBHOTO CYJOIPOU3BOJICTBA U ITIO3TOMY OCYILECTBIISIOTCS B
MPUHIUIIMAIBHO WHOM IPABOBOM peXuMe, ycTaHoBieHHOM He YIIK PO, a
JPYyTUMH 3aKOHOJATEIbHBIMHI aKTaMHU®,

B a10ii cBs3u ['enepanbhplii mpokypop P® cnenuanbHo oOpariain BHUMaHUE
HAa HEOOXOIMMOCTh TPECEYeHHUs MPOKYpOpaMH CIIydaeB 3aJepKaHus JIHII,
M0JI03PEBAEMBIX B COBEPIICHUHM MPECTYIUJICHUI, HA OCHOBAaHUU IPOTOKOJIOB 00
aIMUHUCTPATUBHBIX NMPABOHAPYIIEHUSAX U, TeM 0oJiee, HA OCHOBAaHUHU MPOTOKOJIOB
0 IOCTaBIeHHn”,

[Tozumust A.IL. PepkakoBa Mo JaHHOMY BOIIPOCY CBOJUTCS K TOMY, 4YTO
IIPOTOKOJI 3aJ€pKaHus IOJ03PEBAEMOI0 JOJDKEH COCTaBIIATBCSA Cpasy XKe IOCIE

JOCTAaBJICHUA JIMIA. HOI[ AOCTAaBJICHUECM IIOHHMMACTCA OCYHICCTBIIKICMOC II0[1

KOHTPOJIEM  COTPYAHHUKOB  IIPABOOXPAHUTEIBHBIX  OPraHOB WM K€

! Tur. no: Poccunckuit C.B. 3ajepskaHue MOA03peBAEMOrO Kak Mepa YrOIOBHO-IPOLECCYaTbHOIO
npunyxaenus // Poccutickuit cnenoarens. 2017. Ne 3. C. 18.

2 ur. no: Cympyn C. Pasrpanuuenue (u3Mueckoro, (haKTHUECKOTO M yTOJOBHO-MPOLECCYATBHOIO
3anepkanus / YronosHoe mpaso. Ne 1. 2007. C. 93.

3 Cm.: Poccuncknii C.B. Yka3. cou. C. 18.

4 OO0 opraHuzamMM TpPOKYypOPCKOrO Haja30pa 3a  IMPOLECCYaIbHOH  JIEATENHHOCTHI0 — OPTaHOB
npeaBapuTenbHOro cienctsust: Ilpukas I'ermpokypatypsr Poccum ot 28.12.2016 Ne 826 // CIIC KoncynbraHT
ITnroc.



consultantplus://offline/ref=E5CB271F37012117704D0774052B76626AE91EDC4D878295DB11D20AB10Ax8G
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NPUHYIUTENBHOE OPENpOBOXKACHHE (UIUYECKOTO JIMLAa U3 MecTa €ro
(akTHyeckoro 3azep:kaHus B ykazaHHbld B 4. 1 ct. 92 VIIK P® opran mwmm x
COOTBETCTBYIOIIEMY JOJDKHOCTHOMY JIMIly JUIsl pEIIEHHs BONpPOCa O €ro
3a/1epKaHun’,

B Takom ciydae, BO3HMKAE€T pE30HHBIM BOMNPOC: € KAaKOro MOMEHTA
UCYHCIIAETCS CPOK, B TEUEHHE KOTOPOTO JIOJKEH OBITh COCTaBJIEH MPOTOKOJI?

Eciu wucxomute u3 cmbicia m. 11) ct. 5 VIIK P®, To 3anepxkanue
[0JI03PEBAEMOI'0 CYUTAETCS ¢ MOMEHTa (haKTHYECKOro 3axBaTa Jula, TO €CThb C
TOrO MOMEHTA, KOrJa COTPYAHHKM WJIM HHbIE JIMla (OYEBUJLbI, MOTEPIEBIINN)
OCYIIECTBWJIM OTpaHMYEHUE CBOOOIBI W TepenBmwkeHus iuma. OpHako, eciu
oOpaTtuThcs K cnenuaibHo HopMe 4. 1 cr. 92 VIIK P®, cpok, 0 KoTOpoM HIeT
peyb, HAUMHAET TEYb MOCJIE TOCTABJICHUS JIULA.

CoBepiieHHO OIIMO0YHO MHEHHE HEKOTOPBIX aBTOPOB, KOTOPHIE UTHOPHUPYS
TEKCT 3aKOHa, IUIIYT, 4YTO T€Yb CPOK COCTABIECHUs IIPOTOKOJIA HAUMHAET UMEHHO C
(akTudeckoro 3aaepxaHus. Takum o00pa3oM, «C MOMEHTa JIOCTABJICHUS»
O3HAayaeT, YTO JAaHHBIM CPOK CIELYyeT MCYUCIATH, KOIJa JOCTaBIICHUE
3aBEpIINIIOCH?.

B Hamem noHMMaHuu, 3aBEpIICHUE JAHHOI'O ACHCTBUSA IMPUXOIATCA HA TOT
MOMEHT, KOIJa JIMIO TMEpecTylnaeT MOopor CIyKeOHOro IOMEIIeHUs, T
PacCIIONIOKEH OPraH, YIIOJHOMOYEHHBIM IPUHUMATh PEIICHUE O 3a1epkaHuu. 1 BoT
MMEHHO C 3TOT0 OKOHYAHMWSA HAYMHACT T€Yb TPEXYaCOBOM CPOK JJII COCTABIICHUS
IIPOTOKOJIA 3aJEPKaHUSA ITOA03PEBAEMOT0 U €0 MOIHUCH.

B pamkax paHHBIX 3 4YacOB OCYIIECTBISIOTCS CIEAYIOUIUE JIEUCTBUSA:
MIPEIOCTABISETCS IPABO HA OJIMH Tese(OHHBIN Pa3roBOp ¢ pOJCTBEHHUKAMHU 00 UX

YBCAOMIICHHUH B IIPUCYTCTBHUU ,Z[OSHaBaTeJ'IH/ CJICOOBATCIIsA, O YEM ACIACTCA OTMCTKA

B MPOTOKOJIE 3a]I€PKaHUSI.

! PookaxoB A.T1. 3ajepsxanue Mo TOI03penuI0 B coepienuu npectymienus // CIIC Koncynbrant ITmoc.
2010.

2 Cwm.: Illep6a C.I1. T'naBa X. Mepbl NpoOLECCYANBHOTO TIPHHYKIEHHS B YTOJOBHOM CYJOTIPOU3BOJICTBE //
YronoBHbIHA nponecc: YUeOHHK IS CTYICHTOB By30B, 00yJaromumxcs 1o cnenuansHocth «HOpucnpynentwsn» / [oxn
pen. B.II. boxseBa. 3-e m3n., ucnp. un gorn. M.: Crapk, 2002. C. 220; I'yeB A.H. ITocrareiiHpii KOMMEHTapHil K
YronoBHO-TIponieccyansHOMY Kozekey Poccntickoit @eneparmu. M.: Kortpakt; MTHOPA-M, 2003. C. 150.



consultantplus://offline/ref=E080D49054FE1AB78A8C79762C24DBF3DBD5037E54BFDD3AD8B77A4B92260FCBFCCF49E4OAwAG
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B pamkax 12 gyacoB ¢ MOMEHTa 3a7€p>KaHUs OCYLIECTBIIIETCS YBEAOMIICHUE
0 3aJep’KaHUM CIEAYIOIMX JIMIl: BOCHHOCIYKAIIUX - KOMaHIOBAaHHE BOWHCKOU
yactu, coTpyauuka OBJl - pykoBoguTenb opraHa, ujeHa OOIIECCTBEHHOU
HaOI0AaTeIbHON KOMHUCCUH - CceKperaps  JaHHOU 0OLIECTBEHHOM
HaOJII0AaTeIbHOM KOMUCCHUH, a/IBOKaTa - aJIBOKaTckas nanara cyobekra PO, ecnu
JULO TPaXXIaHUH APYroro rocylapcTsa - MOCOJBCTBO MM KOHCYJIBCTBO JAHHOTO
rocynapctsa (ct. 96 YIIK PD).

Taxke B TeueHue 12 yacoB ¢ MOMEHTa 3aJepKaHUs IOJ03PEBAEMOIO
KOMIIETEHTHBIN oprad o0s3aH COOOIIUTH O COBEPILIEHHOM 3aJep>KaHUuU MPOKYPOPY
B nucbMeHHOM Buje (4. 3 c1. 92 YIIK P®). Cnenyer oTMETUTD, UTO 3aKOHOATENh
YIOMUHAET «MOMEHT 3aJep’KaHus», I0J KOTOPbIM IIOHMMAETCs, KakK pas,
(dakTHyeckoe 3aepiKaHnue JTUIa.

HecmoTps Ha TO, 4TO COCTaBIEHUE MPOTOKOJIA 33/I€PKAHUS OCYLIECTBIISAETCS
B TPEX4YacoBOM CpPOK C MOMEHTa JOCTaBJIEHUS JUIAa, HE CTOUT 3a0bIBaTh O
dakTuyeckoMm 3anepkanuu. [1oCKONbKY HEKOTOpBIE AEHCTBHUS, KOTOPBIE TOJIKHBI
OCYILIECTBUTh JIO3HaBaTelb, OpPraH [O3HAHUS U CJIENOBATENlb, HCUUCISIIOTCS
UMEHHO C MOMEHTa (aKTUUYECKOTO 3aJep>KaHus, CPOK KOTOPOTO cOCTaBisieT 48
4acoB.

VYBenoMiieHHEe O 3aJ€p>KaHUU IOJ03PEBAEMOT0 10 HCTeYeHus: 12 yacos,
OCYILIECTBIICHHE JOMpPOca MOAO3PEBAEMOr0 0 UCTEYEHUs: 24 4YacoB U pEUICHUE
BOIIPOCA O IPUYACTHOCTH JIMLA K MPECTYIUICHUIO, & TAK)KE NPUMEHEHUE K HEMY
Mepbl IpecedyeHus. Bee qaHHbIe CPOKM HAaYMHAIOT T€Yb C MOMEHTa (DAKTHUYECKOTO
3a/1epKaHusl JIMLA.

Takum o0pa3om, COTpyIAHHKAM, OCYIIECTBISIOUIUM (HaKTHUECKUN 3aXBatT
JuIa, HeoOXoAuMO (UKCUPOBATH ATO BPEMsi, KOTOPOE B MOCIEAYIOIIEM JOJKHO
HalTH CBOE OTPAXEHHWE M B IPOTOKOJIE 3aJaepiaHusA. XOTs KaK JO0Ka3aTEIbCTBO
JAHHBIA MPOTOKOJ OCOOOM CHJIBI U HE MMEET, HO IPH HApYyLIEHUU NOpsAJIKa U
CPOKOB OCYILECTBJIEHUS MEPBI IPUHYXKIEHUS CTOPOHE 3aLIUThI U IOJ03PEBAEMOMY

6YI[CT 3a 4TO «3alCIIUTBCA».
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B pamkax 3agepkaHus MOJ03pEBAEMOr0O JIMIA, CIEAYET BBIACIUTH
HEKOTOPBIM aJITOPUTM JEUCTBUM KOMIIETEHTHBIX OPraHOB, BBIIIOJIHEHUE KOTOPOIO
00s13aTeNIbHO ISl peain3allui MEPhI IPUHYKACHUS B 3aKOHHOM TIOPSI/IKE:

1) 3azepkaHHOE JIMIIO BOpPaBE IOJIB30BAThCS B COOTBETCTBHH C
dbenepaibHBIM 3aKOHOM yCIyraMu aJBoKaTa (3alllUTHHKA) M TEPEeBOJUYUKA C
MOMEHTA 3aJEPKAHUS;

2) 3aep)KaHHOE JUIIO B KpaTyaWIliMii CPOK, HO HE MO3JIHEE TPEX YacoB C
MOMEHTa 3aJIEp>KaHus, €CJIM MHOE HE YCTAHOBJIEHO YTOJIOBHO-NPOIIECCYaTbHBIM
3aKOHOAaTeNIbcTBOM Poccuiickoit denepainuu, uMeeT mpaBo Ha OJWH Tele()OHHbBIN
pasroBOp B LENAX YBEAOMJICHUS OJIM3KUX POJICTBEHHUKOB WM OJIM3KUX JIHI[ O
CBOEM 3aJIep)KaHUU W MECTe HaxOjJaeHus. Takoe yBEIOMJIEHHE IO MPOChOe
3aJ1€pKAHHOTO JIMIA MOXKET CAEIaTh COTPYAHUK MOTUIINH;

3) 0 KaxIOM clly4ae 3aJepKaHus HECOBEPIICHHOJIETHErO MOJIMIIUS
HE3aMEUINTENIbHO  YBEAOMIIIET €r0  POAMUTENEHM WJIHA  HHBIX  3aKOHHBIX
IIpeACTaBUTENIEH;

4) 0 3aAep:KaHUM BOCHHOCIYKAIIETO MOJIULHS YBEIOMIISIET KOMaHIOBaHUE
BOMHCKOM YacTH, B KOTOPOW OH IMTPOXOIUT BOEHHYIO CIIYXOY;

5) 0 3amepKaHMM HWHOCTPAHHOTO TpPaXKJaHMHA WM MOJAJIAHHOTO
MHOCTPAHHOTO TOCYJAapCTBa MOJULHUA YBEIOMISIET MOCOJIBCTBO (KOHCYJIBCTBO)
COOTBETCTBYIOILIETO TIOCYJapCcTBa B COOTBETCTBUM C  3aKOHOJATEIBLCTBOM
Poccuiickoit @enepannu;

6) monwWmMs TPUHAMAET TPH HEOOXOAMMOCTH MEPBl 10 OKa3aHWIOo
3aJ1€pKaHHOMY JIMILY TIEPBOM ITOMOIIH, a TAKXKE MEPBI 10 YCTPAHECHUIO BO3HUKILEH
MpU  3aJlepKAHUU YTPO3bl KU3HU M 3J0POBbIO0 TpPaXJaH WIA OO0bEKTaM
COOCTBEHHOCTH;

7) B TONWUIIMK B TIOpSANKE, ompenensieMoM (deaepalbHbIM OpPraHOM
WCIIOJIHUTEIFHON BllacTh B cdepe BHYTPEHHUX [, BEAETCS PEEecTp JIHIl,
MOJABEPTHYTHIX 3aaepKaHui0. CBEINEHHUS, COIEPKAIIMECS B PEECTPE, HE MOTYT
OBITh MepelaHbl TPETbUM JIMIAM, 32 UCKIIOUYEHHEM CIIy4yaeB, MPEeayCMOTPEHHBIX

dbeneparbHBIM 3aKOHOM;
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8) 0 3ajep>KaHUM COCTaBIISIETCS TPOTOKOJ, B KOTOPOM YKa3bIBaIOTCS JaTa,
BpEMsI 1 MECTO €r0 COCTaBJIECHUS, OJDKHOCTb, (DaMUINs U UHUIUAIBI COTPYIHUKA
MOJUIIAH, COCTABUBILETO MTPOTOKOJ, CBEICHUS O 3aI€P>KaHHOM JIMIE, AaTa, BPEMH,
MECTO, OCHOBAaHMSI U MOTHUBHI 3aJIcpKaHUs, a TakKe (PaKkT yBEAOMIICHHS OJIU3KUX
POJICTBEHHUKOB WX OJM3KUX JIUIT 3aJ€P>KaHHOTO JIUIIA;

9) mpoTOKOJI O 3aJep)KaHUM  TOJINUCHIBAETCS  COCTABUBIIUM €O
COTPYIHUKOM TMOJUIIMU W 33Jep’KaHHBIM JIMIIOM. B ciydae, eciu 3agepKaHHOE
JIMIIO OTKAa3bIBAE€TCS MOANMUCATH MPOTOKOJI, B TPOTOKOJE O 3aJI€p>KAHUU JIEIAeTCA
COOTBETCTBYIOIIAs 3anuch. Komnus mpoTokosia BpydaeTcs 3a€pKaHHOMY JIUILY;

10) 3amepskaHHBIE JUIIA COAEPKATCSA B CIEUUATBHO OTBEICHHBIX MJISI ATOTO
MOMEIIEHUAX TOJI OXPAaHOW B YCJIOBHUAX, HCKIIOUAKOIIUX YIPO3Y HMX KU3HU H
3I0POBBIO. YCJIOBHUSI COJICpXKAHWSI, HOPMBI MHUTAHUS U TIOPSJIOK METUIIUHCKOTO
o0OcIy>)KuBaHMsl 3aJiepKaHHBIX JuIl onpeaenstorcs [IpaBurensctBoMm Poccuiickoit
Oenepanuu. 3afepKaHHbIC JIUIA TIepe]l BOJBOPEHUEM B CIICIIMAIBLHO OTBEICHHBIE
IUIsSL 3TOTO0 TIOMEIICHUS U T0CJIE OKOHYAHMSI CpOKa 3aJiep>KaHus IMOJIBEPraroTcs
OCMOTpY, PE3YJIbTaThl KOTOPOTO 3aHOCATCS B IPOTOKOJI O 3a/1epsKaHUM .

[TonBoas uTor, OTMETHM, YTO BBUIY CTPOrOM PErjaMEHTAllU OCHOBAHWUMN U
nopsiiIka  «3aJiepKaHusd  IOJ03pEBAEMOro», JaHHasi JESTEIbHOCTh JOJDKHA
MPOU3BOJAUTHCS TOJBKO B paMKaxX JIEMCTBYIOIIETO0 3aKOHOJATENIbCTBA, C MOJHBIM
coOiroieHueM BceX ero moijiokeHui. [IpaBa, 00s3aHHOCTH YYaCTHUKOB JIOJDKHBI
Pa3bICHATBCS W TPEAOCTABIATHCS CBOCBPEMCHHO BO HM30€KaHWE HAPYIICHUS
MPOLECCYAIBHOW  JAEATEIBHOCTH KOMIIETEHTHBIX OpPraHOB W JaJbHEHIIEH
HEJIOMYCTUMOCTHU B Ka4€CTBE JI0KA3aTEILCTB 10 YTOJIOBHOMY JIEITy.

TakuMm 00pa3zoM, cleayeT cKa3aTh, YTO /10 BO3OYXKJIECHHUS yTrOJOBHOTO Jieja
nomkHocTHbIE uiia OB/l (corpyauuxu I1IIC, TUB//], onepynoiHOMOYEHHbIE U
Jp.) TpU 3axBaTe€ W JOCTABJICHUU 3allOJO3PEHHOTO BCE€ K€ BPEMEHHO

OI'paHUYMBAIOT €TI0 CBO60,Z[y. 3axBaT H A0CTAaBJICHUC JiKMIla, COBCPIIMBIICIO

! Cm.: Jesrenbrocts. TlpuMeHeHWE MONHMIMENR OTAENBHBIX Mep NpPHHYKICHHS. OQUIMATbHBIA CcalT
I'maBroro ympaenenunst MBJ] Poccum mo KemepoBckoit obmactu. [Dnektponnsiii pecypc]. URL: https://
https://42 mBa.pd/slujba/jobs/Priem_na_sluzhbu_v_organi_vnutrennih_del/Zakon_O_policii/Glava_4._Primenenie_
policiej_otdelnih_me/Statja_14._Zaderzhanie (zata o6pammenus 05.12.2017).
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MpeCTyIUIEeHWEe, A0 BO30YXKAECHHS YroJOBHOIO JieJa ¢ TMO3ULUMU cTaryca
«IIOJI03PEBAEMBII» MMEET AJMUHHUCTPATHUBHYIO INPUPOAY U HE MOKET SBIATHCA
YaCThIO YTOJIOBHO-NIPOLIECCYAJIBHOTO 3aJE€pXKaHUsA, 3a MCKIIOYECHUEM HaJudus
MOCTAHOBJICHHUS CJIEIOBATENs], IPU KOTOPOM CPOK JOCTaBIIEHUS OYJEeT BXOJIUTH B
CPOK «3aJIepKaHus MoA03peBaeMoroy». IMeHHO B JaHHOM MPABOBOM pPEXUME, IIPU
3axXBaTe U JOCTABJIECHUH, a B MTOCIEAYIOIMIEM PELICHUH BOIPOCA O HEMPUYACTHOCTH
JMIA K COBEPIIEHHOMY NPECTYIUIEHNIO, M HAPYIIAETCd KOHCTUTYLMOHHOE ITPaBo.
[IpencraBnsercss BO3MOXHBIM  (uKcalus «(pU3MYECKOr0 3axBaTra» U
«JIOCTaBIICHMSI» B pamopTax COTPYAHUKOB. Bo-mepBbIX, [OaHHBIA JOKYMEHT
BO3MOXXHO OyJeT B JajibHeilleM NpHOOUIUTh KakK J10Ka3aTelbCTBO (MHBIE
JIOKYMEHTBI), BO-BTOPBIX, MPU €ro HAJIMYMU U HEMPUYACTHOCTU 3aro03PEHHOTO
BO3MOXKHA T0Jaya >Kajo0 M 3asBJICHUNA HA JEUCTBHS COTPYIHHUKOB IO HUX

HCIIPAaBOMCPHOMY OI'PaHNYCHUIO KOHCTUTYIIMOHHBIX IIpaB.
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I'TABA 3. OCOBEHHOCTHU PEAJIM3ALINMU 3AJIEPKAHUS B
YI'OJIOBHO-UCHOJHUTEJbHON CUCTEME

3aiepkaHue SBIISIETCS MEPOU TOCYAapPCTBEHHOTO TPUHYXACHUS, CIIOCOOHOM
OIHOBPEMEHHO BBICTYNAaTh MEpPOM 3alllUTHl U IMPEBEHTUBHOM Mepoil. Kak mepa
OTPACJIEBOTO MPUHYKACHUS 3aJIepKaHUE TPEIYCMOTPEHO B TPEX OTpacisiX IpaBa:
YTOJIOBHO-MPOLIECCYATIbHOE, AIMUHUCTPATUBHOE U YTOJIOBHO-UCIIOJHUTEILHOE.

B 2008 rogy 8 YUK P® Obina BBeieHa Hopma 75.1, mpeaycmaTpuBaromias
3a7iepKaHue Ha CPOK 10 48 4acoB OCYXKJIEHHOIO, YKJIOHMUBIIETOCS OT MOJTYyYECHUS
peANUCcaHus WIK HE MPUOBIBIIETO, B YKa3aHHBIM B MPEANUCAHUM CPOK. J[aHHBIIM
CPOK MOKET OBITh NMpoyieH 10 30 CyTOK CyIOM.

Jlo cux mop HEMOHATHA MpaBoBas MPUPOJIAa U OTpaciieBasl MPUHAIICKHOCTh
3aJiepKaHus, PEAYCMOTPEHHOI'O YUK  PO. SBnsercs U OHO
aIMUHHUCTPATUBHBIM, YTOJOBHO-IIPOIIECCYalbHBIM HWJIM K€ MBI MMEEM JIEJI0 CO
CTAHOBJIEHUEM CaMOCTOSITEJIbHOTO MHCTUTYTA YTOJIOBHO-UCIIOJHUTEIBHOIO MpaBa?

Kak ormeuaer B.B. Hukomok, «3anepkaHue OCYXIAEHHBIX, 3JI0CTHO
YKJIOHSIFOIIUXCSI OT MCIOJIHEHUS MPUTOBOPA, €CIH PYKOBOJACTBOBATHCS TEM, UTO
HOPMBI 00 OCHOBaHUSAX, MOPSIIKE U CPOKAX 3a/IePKAHUS OCYKIEHHBIX 3aKPEIITICHBI
B YrOJIOBHO-HUCIIOJTHHUTEIBHOM 3aKOHOJATENbCTBE ..., (POPMAIbHO HAIJICKUT
CUUTATh MHCTUTYTOM YT'OJIOBHO MCIOJHHUTENBHOTO MpaBa. OgHaKo o 3aJepkKaHuu
ocyk1EHHbIX ynoMuHaercss U B YIIK PO (m. 3 cr. 399), a Ha npakTuke B
MO/IABJIAIONIEM  OOJBIIMHCTBE JOKYMEHTAIbHOE OGOPMIICHHE OCYXKIEHHBIX
MaKCUMAaJIbHO NPUOIMKEHO K MPOUEAYype, YCTAHOBIECHHOW ISl 3aJep KaHus
I0J03PEBAEMBIX B COBEpIICHUM IIpecTyruieHus». [losTomMy manee aBTop aenaer
BBIBO/JI, UTO «33JI€P>KAHUE OCYKIEHHBIX, 3JJOCTHO YKIOHSIOIINUXCS OT MUCIIOJHECHUS
MIPUTOBOpPA, CKOpEE BCETr0 KOMIUIEKCHBIA HHCTUTYT, OOpa30BaHHBII HOpMaMu

YI'OJIOBHO-UCIIOJIHUTCIIBHOI'O U YTOJIOBHO-IIPOLICCCYAJIbHOI'O npaBaz.

! Hukomoxk B.B. Pemenust B cTaauu MCIoONHEHUs npurosopa // JlOKa3blBaHWE W TIPHHATHE PEIICHUN B
COBPEMEHHOM YTI'OJIOBHOM CYJONPOM3BOJICTBE: MaTepHaibl MEXJ. HaydH.-TIPakT. KOH(EpEeHINH, MOCBAIIEHHON
nmamsITH J1-pa topua. Hayk [1.A. Jlynmuacko# : ¢6. HaydHbIX TpynoB. - M.: OO0 «M3a-Bo «Omut»», 2011. C. 481.

2 Cwm.: Tam xe. C. 482 - 483.
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b.b. bynaros, B.B. Hukoitok cuuTaror, 4To 3a7epKaHue, IpeIyCMOTPEHHOE
4. 2 ¢T. 30, 4. 4 c1. 32, 4. 4 cT. 46, 4. 6 cT. 58, u. 4 cT. 60.2, 4. 2 cT. 60.17 YUK
P®, HaaIeKUT pacCMaTpUBATh KAK MEPY YTOJOBHO-MCIIOIHUTEILHOIO NpaBa’,

[IpencraBnsieTcsi, YTO 3aKPEIICHUE HOPM, COCTABJISIONIMX OINPEACICHHBIN
MPaBOBOM MHCTUTYT, B TOM WJIM UHOM UCTOYHHUKE MPaBa, JAJIEKO HE €IMHCTBEHHBIN
MU HE OCHOBOM KpPUTEPUM, TMIO3BOJSIIOIIAM ONPEAEIUTh HX OTPACIEBYIO
npuHaIeKHOCTh. C yu4€TOM TOro, YTO JIEJICHUE MPaB Ha OTPACIH U O0BEAMHEHUE
OOIIIECTBEHHBIX OTHOIICHUNW B KOMIUIEKCHI (MIPEAMET) JIS PEryJIMpPOBAHUS HUX
€IMHBIM METOJOM HOCHUT YCJIOBHBIM XapaKTep, HE MCKIIOUYEHBbI CUTyalluH, KOrja
HOPMBI, OTHOCAIIIMECS K OJHOM OTpaciu, HAXOIATCS B paMKax 3aKOHOJATEIhCTBA
JIPYTOU OTPACIIH.

Ucxons u3z ananmmza Hopm YUK PO, MOXKHO BBIIEINUTH CICAYIOIINE BUIbI
TAKOro 3ajiep KaHusl: 3aJiep>KaHhe OCYKAEHHBIX, YKJIOHSIOIIUXCS OT OTOBIBAHMS
HaKa3aHWi, HE CBSI3aHHBIX C M30JALMEN OT olmiecTBa (00sS3aTeNbHBIX PadOT,
mrpada, HUCIPaBUTENbHBIX paldOT, OrpaHUYEHHUs CBOOOJBI), U 3aJep:KaHUe
OCYXJEHHOTO K JIMIIEHUIO CBOOOJBI C OTOBIBAHMEM B KOJOHHMH-TIOCEJICHUU B
Clly4ae ero yKJIOHEHHs OT TMOJYy4YeHHUs MPEANHUCAHUs WU €ro HENpUOBITHS B
yKa3aHHbIN B IpeANUCaHuU CpoK. Takke, MpeICTaBISIETCS BO3MOKHBIM, BBIJIEIUTD
CaMOCTOSATEIbHBIN BUJ - 3aJIep>KaHUE JIMII, COBEPIIUBIINX MOOET U3 MECT JINIIECHUS
CB0O0OJIBI (M3-TI0J] CTPAXKU U U3-TI0J] HAJ[30pPa).

PaccmarpuBas maHHBI BONPOC, CUUTAEM HEOOXOIUMBIM OOpATHUTHCS K
opurmanbabiM ctatuctudeckuMm gaHHbiIM ®@CHUH Poccum B 3TOM HampaBieHHH.
Tax, 3a 2015 rox 6su10 3apeructpupoBano 123 cioyuas mobera (ct. 313 YK PO),
108 KOTOpBIX COBEpIIEHBI W3 KOJOHWUU-TIOCEIICHU, MPECEUYCHHBIX, TO €CTh
MOKYIICHUH - 7, YKIIOHEHUH OT OTOBIBaHMS JumieHus cBoOoabl (cT. 314 YK PO) -

17. ITo 13 cmydasm OBIJIO OTKa3aHO B BO3OYXKJEHWHM yronoBHoro aena (ct. 313 -

314 YK PD)2

! Bynato B.b., Hukomok B.B. 3amepaHue OCYKIEHHOTO, 3JIOCTHO YKIOHSIOIIETOCS OT HCTIOTHEHHS
npurosopa (oTObIBaHMs Haka3aHus) // YronosHoe mpaso. 2013. Ne 6. C. 96.

2 Cm.: OCHOBHBIE MOKA3aTENH JIEATENLHOCTH YTOIOBHO-UCTIONHHUTENBHON CHCTEMBI IHBaph - Jiekadpb 2015
rox // ®KY HUUT ®CHH Poccun. Mudopmarmonno-ananutrnaeckuit coopamk. Teeps. 2016. C. 26 - 29.
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KonnuecTBo I, pa3piCKaHHBIX B OTYETHOM IIE€PUOJIC, COBEPIIUBIINX
no6Gery ¥ YKIOHEHHs!, COCTaBUIIO 156 uenosex?.

CocrosiHME MPECTYMHOCTU 3a sSHBapb-Aekadbpp 2016 roma coctaBuso 101
cinyyaid moOera, 88 kortopsix U3 Kll, ykioHeHui oT 0OTObIBaHUSI JTUIIIEHUSI CBOOOIBI
- 8. Ilo 9 cayuasam ObUTO OTKa3aHO B BO3OYXEHUHU YroJIOBHOTO Aena. KoauuecTBo
JIUI, pa3bICKAaHHBIX B OTYETHOM MEPHOJI€, COBEPIIUBIINX MOOETH U YKIOHEHHUS -
1082,

3a 2 kBaptan 2017 roma gaHHbBIE TaKOBBI: MOOEroB - 35, U3 KOJIOHUM-
noceyieHu# - 33, yKIIOHEHU OT OTOBIBAaHUS HaKa3aHUs B BUJIC JIMILICHUS CBOOOIBI -
3. OtkazaHo B BO30YXJEHHMH YroJioBHOTO J1ena B 4 ciydasx. KommuecTtBo
Pa3BbICKAHHBIX JIMI] COCTABUIIO 37 UeIoBeK’.

PaccmoTpuMm  Kaxknpli W3 BBIJICIICHHBIX HAaMH  BHJOB  BO3MOXXHOTO
3ajgepxkanns B YUC noapobHee.

[Ipu peanuzanyu yYrojlOBHO-UCTIOJHUTEIBHBIMU HHCHEKIUSAMU (Janee -
YUW)  anpTepHaTUBHBIX  BHUJAOB  HakazaHus:  o0si3aTenbHble  padoOTHI,
UCIIPABUTENbHBIE PabOThl M OrpaHHYEHHE CBOOOMBI, 3a4aCTyIO0 OCYXKICHHBIMH
OCYIIECTBIISIETCS] YKJIOHEHHUSI OT OTObIBAaHUSA HakazaHus. 1O €CTh JaHHBIC JIHIA HE
BBIXOJIAT Ha Ha3zHaueHHOe pabouee MecTo YHMM, OTCYTCTBYIOT MO MECTY CBOETO
npeObIBaHUS U JKUTEIBCTBA, CKPBIBAsICh OT coTpyaHukoB YUU. B cBsizu ¢ atum
Hopmamu YUK P® nipenycMoTpeHO 00BSBICHHE TaHHBIX OCYXKJISHHBIX B PO3BICK H
WX 3aJiepKaHue.

CornacHo MHCTpyKIMM 1O OpraHW3allid HWCIOJIHEHUS HaKa3aHUW U Mep
YTOJIOBHO-TIPABOBOTO XapakTepa 0e3 H30JSIIUU OT OOIIeCTBa, YTBEPKICHHOMN
[Tpukazom Munrocta PO ot 20 mas 2009 r. Ne 1424, ecnu B Teuenne 30 gHElH B

PE3YIbTAaTC IICPBOHAYAIBHBIX MepOHpI/IHTI/Iﬁ MCCTOHAXOXACHHUC OCYXXIACHHOI'O HC

1 Cm.: OcHOBHBIE TTOKa3aTeNy AeATeIbHOCTH YIOJ0BHO-UCIOIHUTENBHOM CUCTEMBI SHBAP - Aekadpb 2015
rox // ®KY HUUT ®CUH Poccun. MudopmarmonHo-ananutudeckuii coopuuk. Treps. 2016. C. 26 - 29.

2 Cm.: OCHOBHBIE MOKA3aTENH JIEATENFHOCTH YTOIOBHO-HUCTIONHUTEIBHON CHCTEMBI IHBaph - iekadpb 2016
rox // ®KY HUUT ®CHH Poccnn. Mudopmarmonno-ananutrnaeckuit coopumk. Teeps. 2017. C. 26 - 30.

3 Cm.: OCHOBHBIE TIOKA3aTENN JIESTETBHOCTH yTrOJOBHO-MCTIONHUTENBHOM CHCTEMBI SIHBAph - MIoHb 2017
rox // ®KY HUUT ®CHH Poccun. Mudopmarmonno-ananutrnaeckuit coopamk. Teps. 2017. C. 26 - 29.

4 06 yrBepkaeHur VHCTPYKIMM MO OPraHM3allM¥ MCTIONHEHHWS] HAKa3aHWH M Mep YroJOBHO-IPaBOBOTO
xapakrepa 6e3 m3omsiuuu ot obmecrsa: [Ipukaz Muntocta Poccun ot 20.05.2009 Ne 142 (pexn. ot 22.08.2014) //
Poccuiickas razera. 2009; Poccmiickas razera. 05.09.2014. Ne 202.



consultantplus://offline/ref=07A952BF29E7817EB8B921CB6B00ECDEB3F438F9C6389B0D8EF189B722B22E1490D82EA8B53FECAAOA65G
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OyJIeT YCTAaHOBJIEHO, YTOJIOBHO-UCIIOJHUTENbHAsI WHCIEKIUS OOBSBISIET €ro B
po3bick. OO0 OOBSABICHHMH B PO3BICK BBIHOCUTCS TOCTAHOBICHUE, KOTOPOE
COBMECTHO C MaTepuajlaMH MEePBOHAYAIBHBIX MEPONPUATHNA MO YCTAHOBJICHUIO
MECTOHaXOXJICHHUSI OCYKJCHHOTO HampamisieTcs B cooTBercTByromuit OBJl (1.
145). Takum 00pa3oM, 3JIOCTHO YKJIOHSIOIIMICS OT OTOBIBAHMS HaKa3aHUs
OCYXKJIGHHbI MoOkeT 3anepxkuBatbcsi OBJl Tonbko mocie oOBSBICHUS €ro B
PO3BICK COOTBETCTBYIOIIMM OPraHOM YTOJIOBHO-HCIIOJIHUTEIBHON CUCTEMBI.

B nanHom ciyuae, 3ajep)kaHu€ JEJIETMPOBAHO MUMEHHO OpraHaM MOJIULIMH,
MOCKOJIBKY 3aJIep’KUBaTh MMEIOT MPaBO TE€ OPraHbl, B KOMIIETCHIIMIO KOTOPBIX
BXOJUT OINEPATUBHO-PO3BICKHAS JCSATEIbHOCTh. B TaHHOM cllydae pPO3bICK MOXKET
OCYILIECTBIATHCA U ONEPaTUBHO-PO3bICKHBIMU noapazaeneausiMu @CUH Poccun.

3aKOH O TMOJIMIIMK HaJeNdaeT MpaBoM coTpyaHukoB OBJ] mpou3BOAUTH
3a/Iep’KaHKe YKJIOHSIOIIUXCS OT OTOBIBaHUS OCYXKJICHHBIX Ha CPOK 70 48 4acoB u
nomemats B UIBC, HO 3T0O nuiib npaBo, a He 005S3aHHOCTh. BOT 4Tto Mo sTomy
Boripocy otmeueHo A.I'. AutoHoBeiM u IL.H. Kpacotkunsim: B mnpakTuke
I'VOCHUH Poccunm mo KemepoBckod o00acTh HMETUCh MPEIEACHTH, KOTa
corpynauku YUUW oOHapyXuBanu pa3bICKUBAEMOTO OCYXIACHHOTO, JTOCTABIISIN
€ro B CHEIUaIbHOE MOMENIEHUE (M30JATOP BPEMEHHOIO COJIEPKAHUA) MO MECTY
3a7iepKaHusl, HO OTHAENbl IOJULMU OTKA3bIBAUIM B IPUHIATUU 33JCPKAHHBIX
OCYKJEHHBIX B CBA3M C TEM, 4YTO MPOLEAypa 3aAepKaHUsA JIMYHO HMHU HE
npousBoauiack (O comepkaHWM OCYKICHHBIX 0€3 M30JSIUM OT OOIIECTBA B
M30JISITOpaX BPEMEHHOTO COJIEpXKaHHUs OTAeiIoB nonuiuu: nuceMo ['YOCHUH
Poccun mo Kemep. o061 or 31 suB. 2014 1. Ne 43/TO/7-80. JloxkymeHT
onmy6IMKoBaH He ObLI)?.

bosmee TOro, kak oOTMe4anoCh BBIIIE, 3aJEPKAHUE  OCYNKICHHOIO,
VKJIOHSIIOIIETOCS OT OTOBbIBAaHUS HAKa3aHUs, OpraHaMu BHYTPEHHUX JIell

MPOU3BOJUTCS B CIIydasX, KOTJa JaHHBIM OCYKICHHBI OOBSBIEH B PO3BICK.

! Antonos A.T., Kpacorkun I1.H. HekoTopblie Mpo6GieMbl MPaBOBOTO PEryIMPOBAHHUs TIOPSIKA TPOBEIECHHS
MEPBOHAYAIIBHBIX PO3BICKHBIX MEPONPUATHHA MO YCTAHOBICHHIO MECTOHAXOXACHUS OCYXKIEHHBIX, COCTOSIIMX Ha
ydere B YroJOBHO-MCHONHHUTENbHBIX MHCHeknusix // BectHuk Bmagumupckoro ropuamdeckoro mHCTHTyTa. 2015.
Ne2(35).C. 7.



consultantplus://offline/ref=07A952BF29E7817EB8B921CB6B00ECDEB3F438F9C6389B0D8EF189B722B22E1490D82EA8B53FEFAAOA62G

consultantplus://offline/ref=07A952BF29E7817EB8B921CB6B00ECDEB3F438F9C6389B0D8EF189B722B22E1490D82EA8B53FEFAAOA62G
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Y10JIHOMOYEHHBIM CYOBEKTOM Ha OOBSIBIEHHE B PO3BICK OCY)KJICHHBIX SIBIISIETCS
omnepatuBHOE noApazzaeneHue teppuropuanbaoro oprana ®CUH Poccun (ct. 181
YUK P®). /lanHOe MpaBOBOE MOJIOKEHHWE O3HAYAET, YTO B TOM Ciyyae, €cliu
OCYXIEHHOI'O 3aJIep:KUBAcT COTpYAHUK YU, TO MOMECTUTH €ro B CIEUAIIBHOE
MOMEUICHUE TIOJMLIMU HE TMPEACTABISACTCA BO3MOXKHBIM, Tak kKak YHWU He
YIIOJTHOMOYEHA OOBSIBISTh OCYXKACHHBIX B po3bIcK. Ha To umeroTcs nosiHomMouus y
ONEPATUBHBIX NOApa3AcieHUui TepputopuanbHbix opranoB PCHUH Poccum.
OnHako Jaxe ecliM COTPYAHUKH OIEPATHBHOIO IOAPAa3JEICHUs 3alepiKar
Pa3bICKUBAEMOI0 OCYKJIEHHOIO, TO OHU MOIYT CTOJKHYTBCS C TEM, 4YTO
BOJBOPEHUE OCYXJAEHHOTO B CHELMAJIBHOE MOMEIIEHUE OCTAETCS HA YCMOTPEHHE
COTPYJHHMKOB HonuIuu’,

UTto ke Kacaercsl yKIOHUCTOB OT caMocTosATeNbHOro cienosanus B KII, To
3l1eCh ClIeyeT OTMETUTh, yTO B 4. 6 cT. 75.1 YUK P® He ycraHOBiIEH CyObBEKT,
KOTOPBIM yIpaBOMOUYEH OOBSBHUTH TAKOTO OCYKAEHHOTO B po3bick. OpHako m. §
Nuctpykuuu Ne 102 ot 6 ampens 2009 roma o HampaBi€HMM B KOJIOHHIO-
MOCEJIEHNE OCYXAEHHBIX K JIHMIICHUIO CBOOOJBI, B OTHOUIEHUH KOTOPBIX CYAOM
OPUHATO  pELICHHE, MPEeIyCMaTPUBAIOIIEE CAMOCTOSITEJILHOE  CJIE0OBaHUE
OCYkJIEHHOTO K MECTy OTOBIBAHMS HAaKa3aHMsA> (KOTOpas SABIAETCS I0A3aKOHHBIM
HOPMAaTHUBHBIM aKTOM), OIMPEAEIsAeT TAaKOTO CyOBhEKTa U HAMPAMYIO MPEAIUCHIBACT
npuMeHsaTs HopMbl YIIK P® u, Gonee Toro, CymecTBeHHO AOMONHIET UX. Tak, B
COOTBETCTBUM C M. 8 BbIIICYKa3aHHOW WMHCTPYKIHH «T€pPUTOPUANIBHBIN OpraH
®CHUH Poccumn, BblIAaBIIMI MNOpeaNHCcCaHUE, HAOpaBiIsieT B CyJ, BbIHECIIUN
[IPUTOBOP, AOKYMEHTHI Ui PELICHUS BONPOCA O 3aKIIOYEHUH IOJ CTPaxy U
PO3BICKE OCYKIEHHOTO»,

Onnako otaensl po3sicka @CHUH, koTopble OT UMEHH TEPPUTOPUATBHBIX
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TE€M, YTO CyJbl OTKA3bIBAIOT UM B MPUHITUMN TAKOTO MPEACTABICHUS U CCHLIAKOTCS
Ha TO, YTO OTHEJbI po3bIcKa He mpexycMmorpensl B . 47 YIIK P® B kauecte
CyOBEKTOB YTOJOBHO-TIPOIIECCYAIbHOM JESATEIBHOCTH, a TakKke Ha TO, 4YTO
pEIIEHUE BOMPOCA O PO3BICKE OCYXKAEHHOTO HE BXOJIMT B KOMIIETEHLHIO Cynaa
cormacHo cT. 397 VIIK P®. IlpencraBnsercs, 4To AOBOJBI CYIOB SBISIOTCS
BIIOJIHE 0OOCHOBAHHBIMH.

JlymaeTcsi, 4To OOBSBICHHE B PO3BICK OCYXKAEHHOTO, HE SIBUBIIETOCS 3a
npeAnucaHrueM, a TakKe He MPHUOBIBIIETO B YKa3aHHBIM B MPEANUCAHUM CPOK (Kak
MEXaHU3M, TPHU3BaHHBIN obOecneunBaTh (PAKTUUYECKOE MCIOJHEHHE MPUTOBOPA)
JTOJDKHO TPOUCXOAUTh B MOPSJIKE, omnpenessieMoM uckimtountenbHo YUK PO, a
CyOBEKTOM OOBSBICHHUS B PO3BICK JOJKEH BBICTYINATh MMEHHO OT/ACN PO3bICKA
Tepputopuanbibix opranoB @CHUH Poccun, KOTOpbie U HECYT OTBETCTBEHHOCTD 3a
MPUBEICHNE MPUTOBOPA B UCTIOJIHEHUE.

He menee 3HaunMoi BuauTCs mpobiaemMa 3a7ep>KkaHus TaKOTO OCYXIEHHOTO.
B cootBerctBuM ¢ 4. 6 cT. 75 YUK PD ocyxnéHHBIN, 00BABICHHBIH B PO3BICK,
MOJJICKUT 3aJep>KaHUI0 Ha CpOK 48 4yacoB. DTOT CPOK MOXKET OBITh MPOIJIEH
cynoM 10 30 cytok. [IoHATHO, UTO Takoe 3aJep>KaHUE HE SIBISETCA 3aJepKaHueM
0103peBaeMoro, npeaycMoTpeHHsiM cT. 91, 92 VIIK P®. Ognako 3anep:kaHue
ocyxaénHoro YIIK P® ne npenycmorpeno. bonee toro, npenycmorpennoe Y MK
P®, oo mo cBoed mnpupone SBISETCS HMEHHO YTOJIOBHO-UCTIOJHUTEIbHBIM
3a7epKaHUEM, TIOITOMY €r0o IPOLEAypa, a TaKkKe IMOPSAOK IPOJJICHHS CPOKa
3aiepKaHusl  JIOJDKHBI  OBITh  YCTAHOBICHBI HMMEHHO HOPMaMu  YrOJIOBHO-
HCIIOJIHUTEIBHOTO 3aKOHOAATEIIbCTBA.

PaccmarpuBas cnenuduky 3aaepkaHusi OCYKJIEHHOTO MPHU MOOEeTe U3 MECT
JUIIEeHUsT CBOOOJBI, TO MOpsAoK AekcTBuid U B3aumonehcteue ®CHUH u MBJ]
MPEyCMOTPEH BEJIOMCTBEHHBIMU MNpHKa3aMu. B KOTOpBIX TOBOPUTCS, YTO IpHU
HEBO3MOYKHOCTH OCYIIECTBIICHUS CaMOCTOSITEJIBHO PO3BICKA M 3aJepKaHusd
OexxaBIIEro OCYXXJIEHHOro, Tepputopuanbubii opran ®CHUH Poccun nepenarot
BCl0 HeoOxoaumyro uHpopmarnuio OBJ[ 1mo MecTy AMCIOKAllMd W BO3MOYKHOTO

NosIBJIEHUA Jiina, rnae B jganbHenmeMm OBJl  ocymiectBisier  omnepaTuBHO-
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PO3BICKHYIO JESATEIBHOCTh B OTHOIIEHWH OCYXICHHOTO. YUYEHBIMH OTMEYaeTCH,
41O BCsA (opManbHas CTOPOHA JAHHOW NESITEIHHOCTH COMPSIKEHA C YTrOJOBHBIM
MpOLECCOM, TO €CTh 3aJCpXKaHHE OCYHIECTBISIETCS MO MpaBWIaM H
npoieccyaibHOMY 0OPMIICHHUIO TI0 aHAJIOTUHU C MPOTOKOJIOM 3ajepxkanus B YIIK
P®.

Cnpasemgymo otmedaeT A.C. SIMamikuH, 94To (GaKTUYECKOE OCYIIECTBICHUE
opraHu3yroniel QyHKIUM Clie10BaTeNs YIIOJHOMOYEHHBIMU JIUIIAMHU OTIEPATUBHBIX
NO/Apa3eCHUN  yroJOBHO-UCIIOJHUTEIILHON CHUCTEMBI MPEACTABISIET CcoOOM
npoOjeMy. ITO BBI3BAHO TE€M, YTO, HECMOTPSI HA HAXOXKJEHUE YTOJOBHOIO Jieia B
IPOU3BOJICTBE CJIEI0BATENS (mo3HaBares), ONEepaTUBHbIC OT/AEJIbI
WCIIPABUTEIBHBIX YUYPEKJICHUN BO B3aUMOJCUCTBUU C JPYTUMHU CTPYKTYPHBIMU
NOApPa3/ICICHUIMU W TEPPUTOPUAIIBHBIMU OpPraHaMH YrOJOBHO-UCTIOJHUTEIBHOU
CHUCTEMBI TIPOJIOHKAIOT PO3BICK OEKABIIHMX, UTO TAKKE COMPSIKEHO C BBISBICHHUEM
U HCCIIEIOBAHUEM CIIEIOB MpECTyIUIeHUs. B mTore ciepgoBaTenu (I03HABATENN)
OTPAaHUYUBAIOTCS OXUIAHUEM pPE3YJIbTAaTOB HUX JEATEIBHOCTH C MOCIEAyHOUIEH
poliecCyalbHOM (uKcarueid HeoOX0IUMBIX CBEICHMIAL.

B mHacrosimiee Bpems BONpPOC O 3aJ€pKaHUM IOAO3PEBAEMBIX B JIMIE
OCYXACHHBIX JIMI, OTOBIBAIOIIMX HAaKa3aHUE B MeECTaX JHIICHUS CBOOOMBI TpPH
COBEpIICHUU HATUMU JIMUAMH  MPECTYIUIEHUH, OCTAa€TCsi  OTKPBITBIM U
IUCKYCCHOHHBIM.  Jlymaem, 4ro  3ajaepkaHue, Kak MEpYy  YIrOJIOBHO-
MPOLECCYAIBHOTO MPUHYXIACHUS, K OCYXKIEHHBIM JIMI[AM, COBEPLIMBIINM
mpecTyIuieHus: Ha Tepputopusix Y, mpuMeHATh HerenecooOpa3Ho, TaK KaK OHU
JNOJKHBI  3aJIEPKUBATBCA B paMKax YrOJIOBHO-HCIIOJHUTEIIBHON JESITEIbHOCTH,
MMyTEM MPOBEACHUS PEKUMHBIX M ONIEPATUBHO-PO3BICKHBIX MEPOITPUATHH.

Tak, mon 3anepxkanueM ocyxaéHHoro nuuna B WY C.IIL BpbuisikoB u
XK 0. KabanoBa npejrarator moHUMaTh - COBOKYITHOCTh PEKUMHBIX, OTIEPATHBHO-
PO3BICKHBIX  MEPOINPHUATUNA, NPUMEHSIEMBIX CHEHUAIBHO  YIOJIHOMOYEHHBIM

CyOBEKTOM K OCYXIEHHOMY, COBEPIIMBILIEMY IMPECTYIUIEHUE Ha TEPPUTOPUHU

! dmamxun A.C. BsauMoseiicTBue B mpolecce pacciaeoBaHus MoOera M3 MECT JIMIIEHHsS CBOOOMBI //
Bectauk Mopnosckoro ynusepcutera. 2009. Ne 4. C. 114.
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HCIIPABUTENBHOTO YUYPEXKICHUSA, B CIydasX, €CIU O3TO JIMLIO 3aCTUTHYTO IIPU
COBEPIIECHUY NPECTYIIEHNS WM HEIOCPEICTBEHHO NOCJIE €r0 COBEPIICHUS; KO
MIOTEPHEBIINKA WM OYEBHUIALBI YKa3blBAIOT Ha JAaHHOE JIMIO, KAK Ha JHULO
COBEpIIMBLIEE MTPECTYIUIEHUE; KOTJA HA OCYKJIEHHOM JIMILIE WIHA €r0 OJIEKIE, IIPU
HEM JMOO B MECTe €ro HaxOoXJIeHHs OyayT OOHapy>KEHbl SBHBIE CIIE/bI
IpECTYIUICHUS .

Takum oOpa3om, MOABOAS WTOT, CIEIYEeT CKa3aTh, YTO €CJIH YrOJIOBHO-
UCITOJIHUTENBHOE 3aJIepKaHUE MMPU3HAHO KAK CAMOCTOSITENIbHBIA BUJI 3aJ€p KaHus,
TO €MY JIOJKHBI ObITh IPUCYIIU ONpeJieTICHHbIE pU3HaKku. Bo-nepBhIX, 3TO 1eb -
UCIIOJIHEHUE TIPUIOBOpa CyJa B OTHOLIEHWM KOHKPETHOTO OCYKIECHHOIO H
HaKa3aHMsl, HA3HAYEHHOTo eMy. Bo-BTOpBIX cpoku, KoTopble yka3aHbl B YUK kak
48 yvacoB u 30 cyrok. Eciu B oTHOIIEHHH 48 4acoB BOIIPOCOB HE BO3HUKAET, TAK
xe kak u B YIIK P®, rae npenycMoTpeH aHaJIOTM4HbIA CpoK, TO 1o 30 cyTkam
3aKOHOJATEIEM HE PETJIaMEHTHUPOBAaH [aHHbIA BONPOC, YTO NPOTHUBOPEUUT U
Konctutyuuun P®. IlpencraBnsercs, 4ro MOaHHBIA CpPOK OTHOCHUTCS K MeEpe
IpeceueHrs, KOTopas MOXKET ObITh Ha3HAau€Ha JIUIY MO PEIICHUIO0 Cyla MPH €ro
3azepkaHuu. B-TpeThux, npoieccyaabHoe 0popMIIEHUE, KOTOPOMY HE MOCBSAIIEHA
HU oaHa HopMa YUK P® wmm BeOOMCTBEHHBIX AaKTOB. BHAMTCS, YTO HaHHOE
3amepkaHue oQopmisieTcsi B COOTBETCTBUM C TPEOOBAHUSAMH K MPOTOKOIY
3anepxkanus nopo3peBaemoro B YIIK P®, omHako JIHMIIO TO MMEET CTAaTyC YykKe
OCY’KJIEHHOI'0, a HE MI0J103PEBAEMOTO.

B cBs3u ¢ 0OCYXIEHHBIMH TMpoOJeMaMHu, OTHOCSIIUMHCS K TEPMHUHY
«3aJIep’KaHue», MpeajlaraéM BHECTH, B YAaCTHOCTH, CIEAYIOIIME HW3MEHECHHUS B
JNEUCTBYIOIEE 3aKOHOATEIbCTBO:

1. TIynukr 11 ct. 5 VIIK P® wuznoxutrs B ciuenyromend penakuuu: «11)
3a7epKaHUEe - Mepa NPOLECCYaJbHOIO MNPHUHYXAECHUS, NMPUMEHSEMas OpPraHOM
J03HAHUA, IO3HABATENIEM, CJeloBaTesieM Ha CPOK He Oonee 48 4acoB ¢ MOMEHTa

(daKkTU4eCKOro 3aJep:KaHusl JUIAa B CBSI3M C TOJO3PEHHUEM B COBEPILICHUU

! Bpeuiskos C.IL, Kabanosa JK.FO. Yronopmeli mpomecc. OO6mas wacTh: ydeOHOEe mocoOMe. -
Hosokysnenk: ®KOVY BIIO Kysz6acckuii mactutyr ®CHUH Poccun, 2013. C. 103.
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MPECTYIUICHUS, YKIOHEHHEM OT OTObIBAaHMSA HaKa3aHWsA, OTMEHOW YCJIOBHOTO
OCYKIEHHsSI C HA3HAYECHUWEM HAKa3aHWs, OTMEHOW YCIOBHO-IOCPOYHOTO
OCBOOOXK/IEHUS C UCTIOJTHEHUEM HaKa3aHHUs».

2. Ilyukr 13 cr. 5 VIIK P® wuznoxute B cienywomed penakmun: «13)
n30paHue Mephl MPECEUEHUsl - NMPUHATHE JA03HABATEJEM, CJIEIOBAaTEIEM, a TaKXKe
CyIOM pELIIEHUs O MEpEe NPECEYeHUsT B OTHOLIECHUU I0J03PEBAEMOTO,
O0OBHHSIEMOT0, OCY>KJIEHHOT 0.

3. U3 YUK P® wu3paATh npeanucanvss O BO3MOXHOCTM MpojsieHus 48-

JaCOBOT'0 CPpOKa 3aJICPKaAHUA 10 30 CYTOK.



consultantplus://offline/ref=7F983A184B4E9C8CD08732C90A6A5DFB833D0A5BD54341F0B25442FF71A27DCA18C332CD113DG
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SAKIIOYEHUE

[lonBong wuror, cuuTaeM HEOOXOJUMBIM OTMETUTH CIEAYIOIIEe, YTO B
paMKax OCTaBJICHMSI, YTOJIOBHO-TIPOLIECCYATIBHOTO 3aI€pKAHUSI U «IIOJTHUIEHCKOTO
3aiepKaHus)»  COTPYAHUKAMHM  MOJUUMU  (HATPYJIbHO-TIOCTOBOM  CIIyXkOBbl,
onepaTuBHbIX OoTAenoB, uHcnektopamu ['MBJIJ] u ap.) cTtupaercs rpaHb Mexay
JAHHBIMU BUJIAMH 3aJICp>KaHMs, YTO B IMOCJEAYIONIEM BeJeT K HEMOMPaBUMbIM U
HEBOCIIOJTHUMBIM HapyIIEHUsIM TpaB yejaoBeka. Ha mpakTuke, BBUIY OTCYTCTBUS
JIOCTOBEPHBIX JIaHHBIX Y COTPYJHUKOB, MPOU3BOAMUTCS JOCTABICHHE JIMII,
HanpUMep, CXOKUX MO MPUMETaM U OCOOEHHOCTSIM, M3JI0KEHHBIM B IEpElaHHbIX
OPUEHTUPOBKAX, OJIHAKO HMHCTUTYT «JIOCTaBJIEHUS» BXOJUT B  OTpacib
aAMUHUCTpaTUBHOrO mpaBa. COTPYAHUKU OCYIIECTBIAIOT JOCTaBJICHUE JUIA B
OB/l mpu BO30YXJICHHOM WIIM Jlak€ HE BO30YXKIEHHOM Jeiie, 4yTo (aKTHUUECKH
ABJIAETCS 3aXBAaTOM JUIA U ero 3aaepkanueM. Odopmisiercs UX AESITeNTbHOCTh
IPOTOKOJIOM JIOCTABJIICHUS, XOTS y COTPYOHHUKOB MMEETCS BO3MOYKHOCTH
YCTAHOBUTH JIMYHOCTH JIMIA U HA MECTE, HO MOYEMY-TO JOCTABISIOT €r0 B OTHEN
HOJIULINH.

Hcxonss w3 TpOBEAEHHOTO aHalu3a M PACCMOTPEHHS]  Pa3IUyHBIX
UCTOYHUKOB, NPAKTUKU MPUMEHEHUS HHCTUTYTa «3aJI€PKAHUSD» B Pa3IUYHBIX
OTpacIsiX MpaBa, MPUIIUTH K BBIBOY, YTO Hanboliee CyIIeCTBEHHOE OrpaHUYCHUE U
HapylleHWe KOHCTUTYLHMOHHBIX IIpaB BO3MOXHO IMpPH peaihu3allid YroJIOBHO-
IIPOLIECCYABHOTO 3a€PKAHUS.

HecmoTps Ha TO, 4TO BCE yKa3aHHbIE 3aKOHOAATEIbHBIE aKThl (3aKOH O
nonuiuu, KoAIl PO, VIIK P®) npenycmarpuBator 00s13aHHOCTb JTOJIKHOCTHBIX
JIMIl COCTaBJIATH MPOTOKON 3ajepkaHus, a 4. 13 cr. 14 D3 «O mnoaunumn»
00S3BIBACT MPOBOJIUTH PETUCTPAIMIO 33JICPKAHHBIX JIUIl B PEECTPEe 3a/IePKaHHBIX,
B IMPAKTHUYECKON MESITEIbHOCTH pACIpOCTPAHEHbI clydau, KOTJa MPOUCXOIUT
MOJINLIEWCKOE 3a/iepKaHue, KOTOpOe MPEACTaBIseT CcOo0OM «3axBaT JIMLA»

3410 A03PpCHHOTIO B COBCPIICHNHA MNPpECCTYIIIICHUS, JOCTAaBJICHHUC €ro B
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MPaBOOXPAHUTENBHBINA OpPraH, IJI€ OH HE3aKOHHO COJICPKUTCS JINTEIILHOE BPEMS B
MECTax JJIsl ITOTO HE MPEeAHA3HAYEHHBIX.

Kak otmeuaror O.A.Jlynenko u W.®. 'emenuineBa,  0COOEHHO 3TO
aKTyaJIbHO, 10 JeJlaM, KOrJa B OTHOIIEHWUU JIUI MPOBOIAUIUCH ONEPATHBHBIC
MeponpusTUs (ONepaTUBHBIN YKCIIEPUMEHT, KOHTPOJIbHAS 3aKYIIKa), U MPOBECHUE
TaKUX MEPOINPHUATHUI SBISACTCS KOMIUIEKCOM OINEPATUBHOW KOMOWHAIIUM, KOTOPHIE
COMPSHKEHBI ¢ (DAKTUYECKUM 3aJIepKaHueM Jinlla. B OTHOIIEHUHU TaKOTO JIUIA eIlle
0 BO30YXKJIEHHMS YrOJIOBHOTO Jeja TMPOBOJSATCS pa3iUYHbIe JeUCTBUS,
HalpaBJICHHbIE HAa WU3BIATHE Yy HEro OINpeJeNeHHbIX MpeaMeToB (B3STKa,
HApPKOTUKH), KOTOPBIE HM3BIMAIOTCS Pa3HBIMU CIIOCOOAMU: MyTeM JTO0OPOBOJIHHOM
BbIJIA4M; IMyTEM NIPUMEHCHMs] aJIMHUHUCTPATUBHBIX MEp - JUYHOTO JIOCMOTpA;
NPUMEHEHUEM CJIEJCTBEHHBIX JEHCTBUN: OCMOTpAa MECTa MPOUCIIECTBUS WIU
OCBH/ICTCIIbCTBOBAHUS ..

Takoe 3amepxkaHue MOXKeET OBbITh MPU3HAHO HEMPABOMEPHBIM, a
JI0Ka3aTeabCTBa, CcoOpaHHBIE B paMKax HEro, B JalbHEWIIeM MPU3HAHBI
HEJOMYCTUMBIMH U IOOBITHIMU HE3aKOHHBIM ITYTEM.

Takum o0Opazom, 3a/iepKaHue, pErjiaMeHTUPYEMOE YTOJIOBHO-
IPOLIECCYAJIbHBIM 3aKOHOM, BCErJa CBS3aHO C PAacCi€IOBAaHUEM KOHKPETHOTO
npectyruieHus. Bmecte ¢ Tem, 37ech HEOOXOAUMO pa3inyaTh 3a/iepKaHUE B
NOpSIAKE aJMUHUCTPATUBHOIO MPUHYXIEHUS OT 3aJepKaHusl B YIOJIOBHO-
MPOLIECCYAThHOM CMBICTIE, a TaKKe OT (PaKTHUECKOTO 3aXBaTa JUIIA.

B  pamkax  yroioBHO-UCHOJHUTENBHOTO  3aJep KaHus, CUMTAEM
HEOOXOIUMBIM OTMETUTh, YTO €CJIH BCE-TAaKH 3aKOHOJATENIb HAJCNSeT OpraHbl
YUC nHa ocymiecTBICHUE 3aIepKaHUs, UMes HEKOTOPYIO CHenu(UKy B IEIAX,
MoOpsiAKe, CpPoKax M CyOBeKTe, TO OBLIO OBl Ieeco00pa3HO BBECTH HHCTUTYT
«YTOJIOBHO-UCTIOJHUTENbHBIX MEpP TMPUHYXKIEHUS», TEM CcaMbiM 00O03HA4YuB
KomneTeHuo noxapazaeneHuid YMC U ycTaHOBUB MOPSAJIOK OCYIIECTBICHUS

3aACPKaAHNA YIKC OCYXKACHHBIX JIMII, 4 HC IIOJO3PCBACMBIX.

! lynenko O.A., T'ememuneBa U.®. 3anepkanue, TOHATHE, CYNIHOCTb, JTOKA3aTEIbCTBEHHOE 3HAUECHHE
JIAaHHOT 0 TIpaBoBOro MHCTHTYTa // CeBepo-KaBkasckuii topuandeckuii BecTHUK. Ne 2. 2016. C. 121.
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		ВВЕДЕНИЕ

		ГЛАВА 1. ПОНЯТИЕ, СУЩНОСТЬ И ПРАВОВАЯ ПРИРОДА ЗАДЕРЖАНИЯ В УГОЛОВНО-ПРОЦЕССУАЛЬНОМ, УГОЛОВНО-ИСПОЛНИТЕЛЬНОМ И АДМИНИСТРАТИВНОМ РЕЖИМАХ

		ГЛАВА 2. ОСНОВАНИЯ И ПОРЯДОК ЗАДЕРЖАНИЯ ПОДОЗРЕВАЕМОГО

		Задержание является мерой государственного принуждения, способной одновременно выступать мерой защиты и превентивной мерой. Как мера отраслевого принуждения задержание предусмотрено в трех отраслях права: уголовно-процессуальное, административное и уг...

		В 2008 году в УИК РФ была введена норма 75.1, предусматривающая задержание на срок до 48 часов осужденного, уклонившегося от получения предписания или не прибывшего, в указанный в предписании срок. Данный срок может быть продлен до 30 суток судом.

		До сих пор непонятна правовая природа и отраслевая принадлежность задержания, предусмотренного УИК РФ. Является ли оно административным, уголовно-процессуальным или же мы имеем дело со становлением самостоятельного института уголовно-исполнительного п...

		Как отмечает В.В. Николюк, «задержание осуждённых, злостно уклоняющихся от исполнения приговора, если руководствоваться тем, что нормы об основаниях, порядке и сроках задержания осуждённых закреплены в уголовно-исполнительном законодательстве …, форма...

		Б.Б. Булатов, В.В. Николюк считают, что задержание, предусмотренное ч. 2 ст. 30, ч. 4 ст. 32, ч. 4 ст. 46, ч. 6 ст. 58, ч. 4 ст. 60.2, ч. 2 ст. 60.17 УИК РФ, надлежит рассматривать как меру уголовно-исполнительного права .

		Представляется, что закрепление норм, составляющих определенный правовой институт, в том или ином источнике права, далеко не единственный и не основой критерий, позволяющий определить их отраслевую принадлежность. С учётом того, что деление прав на о...

		Исходя из анализа норм УИК РФ, можно выделить следующие виды такого задержания: задержание осуждённых, уклоняющихся от отбывания наказаний, не связанных с изоляцией от общества (обязательных работ, штрафа, исправительных работ, ограничения свободы), и...

		Рассматривая данный вопрос, считаем необходимым обратиться к официальным статистическим данным ФСИН России в этом направлении. Так, за 2015 год было зарегистрировано 123 случая побега (ст. 313 УК РФ), 108  которых совершены из колоний-поселений, пресе...

		Количество лиц, разысканных в отчетном периоде, совершивших побеги и уклонения, составило 156 человек .

		Состояние преступности за январь-декабрь 2016 года составило 101 случай побега, 88 которых из КП, уклонений от отбывания лишения свободы - 8.  По 9 случаям было отказано в возбуждении уголовного дела. Количество лиц, разысканных в отчетном периоде, со...

		За 2 квартал 2017 года данные таковы: побегов - 35, из колоний-поселений - 33, уклонений от отбывания наказания в виде лишения свободы - 3. Отказано в возбуждении уголовного дела в 4 случаях. Количество разысканных лиц составило 37 человек .

		Рассмотрим каждый из выделенных нами видов возможного задержания в УИС подробнее.

		При реализации уголовно-исполнительными инспекциями (далее - УИИ) альтернативных видов наказания: обязательные работы, исправительные работы и ограничение свободы, зачастую осужденными осуществляется уклонения от отбывания наказания. То есть данные ли...

		Согласно Инструкции по организации исполнения наказаний и мер уголовно-правового характера без изоляции от общества, утвержденной Приказом Минюста РФ от 20 мая 2009 г. № 142 , если в течение 30 дней в результате первоначальных мероприятий местонахожде...

		В данном случае, задержание делегировано именно органам полиции, поскольку задерживать имеют право те органы, в компетенцию которых входит оперативно-розыскная деятельность. В данном случае розыск может осуществляться и оперативно-розыскными подраздел...

		Закон о полиции наделяет правом сотрудников ОВД производить задержание уклоняющихся от отбывания осужденных на срок до 48 часов и помещать в ИВС, но это лишь право, а не обязанность. Вот что по этому вопросу отмечено А.Г. Антоновым и П.Н. Красоткиным:...

		Более того, как отмечалось выше, задержание осужденного, уклоняющегося от отбывания наказания, органами внутренних дел производится в случаях, когда данный осужденный объявлен в розыск. Уполномоченным субъектом на объявление в розыск осужденных являет...

		Что же касается уклонистов от самостоятельного следования в КП, то здесь следует отметить, что в ч. 6 ст. 75.1 УИК РФ не установлен субъект, который управомочен объявить такого осуждённого в розыск. Однако п. 8 Инструкции № 102 от 6 апреля 2009 года о...

		Однако отделы розыска ФСИН, которые от имени территориальных органов ФСИН России обращаются за объявлением в розыск, сталкиваются с тем, что суды отказывают им в принятии такого представления и ссылаются на то, что отделы розыска не предусмотрены в гл...

		Думается, что объявление в розыск осуждённого, не явившегося за предписанием, а также не прибывшего в указанный в предписании срок (как механизм, призванный обеспечивать фактическое исполнение приговора) должно происходить в порядке, определяемом искл...

		Не менее значимой видится проблема задержания такого осуждённого. В соответствии с ч. 6 ст. 75 УИК РФ осуждённый, объявленный в розыск, подлежит задержанию на срок 48 часов. Этот срок может быть продлён судом до 30 суток. Понятно, что такое задержание...

		Рассматривая специфику задержания осужденного при побеге из мест лишения свободы, то порядок действий и взаимодействие ФСИН и МВД предусмотрен ведомственными приказами. В которых говорится, что при невозможности осуществления самостоятельно розыска и ...

		Справедливо отмечает А.С. Ямашкин, что фактическое осуществление организующей функции следователя уполномоченными лицами оперативных подразделений уголовно-исполнительной системы представляет собой проблему. Это вызвано тем, что, несмотря на нахождени...

		В настоящее время вопрос о задержании подозреваемых в лице осуждённых лиц, отбывающих наказание в местах лишения свободы при совершении этими лицами преступлений, остаётся открытым и дискуссионным. Думаем, что задержание, как меру уголовно-процессуаль...

		Так, под задержанием осуждённого лица в ИУ С.П. Брыляков и Ж.Ю. Кабанова предлагают понимать - совокупность режимных, оперативно-розыскных мероприятий, применяемых специально уполномоченным субъектом к осуждённому, совершившему преступление на террито...

		Таким образом, подводя итог, следует сказать, что если уголовно-исполнительное задержание признано как самостоятельный вид задержания, то ему должны быть присущи определенные признаки. Во-первых, это цель - исполнение приговора суда в отношении конкре...

		ЗАКЛЮЧЕНИЕ

		СПИСОК ИСПОЛЬЗОВАННОЙ ЛИТЕРАТУРЫ И ИСТОЧНИКОВ
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5

BBEAEHHE

AXTyaNsHOCTb TEMBI 0OOCHOBBIBAETCS TEM, YTO OCHOBHYIO H OOJBLUYIO 4acTh
JEeACTBYIOLIEr0 POCCHICKOTO MpaBa COCTABASIOT 3aKOHBL. 3aKOHY NPHHAIEKHT H
BeyHlas poJib B IPaBOBOM OOecliedeHHH KOHEYHBIX SKOHOMHYECKHX B COLHANILHO-
MOJIUTHYECKHX pedopM. B CBA3H C OTHeceHHeM poccuiickoi MpaBoBOl CHCTEMBI K
CEMbE POMAHO-TEPMAHCKOTO IpaBa, OCHOBHBIM HCTOYHHKOM HpaBa B HeH
npU3HaeTcs HOPMaTHBHO-NPaBOBOM akT. Bricliel ropuaudecKodl CHIOH B CHCTEME
HOPMaTHBHO-MIPaBOBEIX aKTOB o00jajaeT 3aKkoH Kak axkT, CoAepXallui
MaTepHaAIEHBIE HOPMEI NpaBa B OT/IMYHE OT MOH3aKOHHBIX aKTOB, COAEpXallHX
IpoueccyanbHble HOPMBI.

OcHoBHYX0 # OONBIIYI0O 4YacTh [AeHCTBYIOLIEro pOCCHHCKOro Ipasa
COCTaBIAIOT 3aKOHBEI. 3JaKOHY NpPHHAMJIEKHMT H BeQyllas pojb B IPABOBOM
obecrnevyennn pasnuuHsix chep B obwecrtBe. B Koncrurynun P® mnpencrtasned
NPHHLHI BEPXOBEHCTBA 32KOHA B CHCTEME HCTOYHHKOB MpaBa, YTO ABMAETCA OJHHM
H3 MPH3HAKOB NpaBoBoro rocyjgapcrea. Tawoke Koncrutynmus PD ycranasnuBaer
BceoOlyto 06s13aHHOCTE cobMoAeHHA 3aKOHOB, KOTOpas paclpOCTpaHsAeTcs Kak Ha
rpaxiad ¥ ux oObeMHEHHUs, TaK ¥ Ha OpraHbl roCcyJapCTBEHHOH BJIAcTH, OPraHbl
MECTHOTO CaMOYINpaBI€HHA, Ha HO/DKHOCTHBIX JML. 3aKOH HE MOXeT
npoTHBOpeunTh KOHCTUTYIIMH, HO B CBOIO OYepelb BCE OCTalbHBIE HOPMATHBHEIE
aKThbl, M3AaBaeMble B cTpaHe (ykassl [Ipe3usienta, nocraHoBneHus [IpaBuTensCTBa,
aKThl MHUHHCTEPCTB M BEAOMCTB) He AOKHBI NMPOTHBOPEYUTH 3aKoHy. OOBekT
KypcoBoii paboThl - sABNAOTCA OOIIECTBEHHBIE OTHONIEHMS, BO3ZHHKAIOIIME B
MPOLIECCE PACCMOTPEHHA MECTa M poNH 3aKkoHa B Poccuiickoii IpaBOBOH cHCTEME.

IIpeameT KypcoBoii paboThl — 3aKOH KaK OCHOBHOH HCTOYHMK npaBa B PD.

Ilens KypcoBoit paboThl: BCECTOPOHHEE pACCMOTPEHHE 3aKOHA U ero MecTa B
poccHiickoii npaBoBoil cucTeMe.

Vicxozns n3 Leny KypcoBoii paboTEl, ompeAeneHs! CleAyolHe 3aaun;





L.
cCHCTEMe
2.
3.
4,

PackpeiTh mHOHATHe, W IpH3HakuW 3akoHa B Poccuiickoil IpaBoBoi

PaccMmorpets BHAbI 3ak0HOB B Poccutickoii ®enepanun (nanee PP)
PackpsiTs ocobenHocTH Konctutynuu PO kak ocHoBHOro 3akoHa PO

Hate ofurylo  XapakTepUCTHKY 3aKOHOB  periaMeHTHPYIOLIMX

JIEeATENBHOCTh YTONOBHO-HCNONMHUTENEHOM cucTeMsl (nanee YUC).

B kxauyecTBe OCHOBHBIX METOIOB HCCJIELOBaHHSA OBLTM MCIIONB30BAHEI METOX

OIINCaHHA, METOJ aHaNH3a H CHHTE3A, CpaBHHTeJIBHHﬁ METO] .

Cipyktypa paGoTei, ee comepxanue o6ycnoBiieHbl OGBEKTOM, LENBH H

3agavyaMi HccienoBaHHA. Pabora cocTOMT u3 BBEIIEHHA, ABYX IlaB, 3aKIIHOYCHUA,

CIIHCKa HCMOJIE30BaHHOH JIUTEPATYPHI.
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I'aasa 1. HOHSITUE, CYIIHOCTb 3AKOHA B POCCHUHACKOH
IIPABOBOJ CHCTEME
1.1.IHIoHsiTHE H IPU3HAKH 3aKOHA

«Cnopaps pycckoro sspika» C.II. Oxerosa onpepenser 3akOH — Kak
« BepoyueHue, cBoJ MpaBuJI kakoi-HHOY b penHrum».’

IMocne Konctutyuuu Poccwiickoii ®efepaliH Ha BepxXHell CTyneHH
HOPMATHUBHBIX aKTOB CTOAT 3aKOHBL. B IOpHAMYECKOM CMEBICTE 3aKOH - 3TO
HOPMATHBHBIH aKT, NpHHHMaeMblii B ocofoM mnopsaake, obnajaromui mnocne
Konctutynun  HamGonpluel rOpUANYECKOdl CHNOH M HanpaBieHHBIH Ha
perynupoBaHHe HaviGoJiee BaXKHBIX 061LECTBEHHEIX OTHOIIEHHUH.

3akonp1 Poccuiickoit ®epmepauuy IPHHUMAIOTCA MPEACTaBHTENbHBIMA H
3aKOHOMATENbHEIMH OpraHamMu kak camoii denepamun H ee cy6BEKTOB, Tak H
HENMOCPe/CTBEHHO  BCEHAPOAHBIM  roiocoBaHueM  (pedepeHpymom).  ITo
06yCIIOBIHBAET BEPXOBEHCTBO 3aKOHA M NpHAaHHe eMy HauGosblIel IOpHAHYECKOH
CH/IBI O OTHOIIEHHIO K HOPMATHBHBIM aKTaM BCEX APYTHX TOCyAapCTBEHHBIX
OpraHoB, KOTOpbleé He MOTYT NpOTHBOPEYUTH 3aKOHy. IIpHHATHE HOBOTO 3aKOHA
00BIYHO BJIeUeT 3a coboif HeoOXOAMMOCTE OTMEHBI MJIM BHECEHHS H3MeHeHUil BO
BCE ApYTHE aKThl MO YPEerylHPOBAHHOMY HOBBIM 3aKOoHOM Bompocy. CaM ke 3akoH
MOXeT OBITh OTMEHEH WIH M3MEHEH JIHIIb TOM MHCTaHILHeH, KoTopas 3TOT 3aKOH
npUHsIa’,

Baxno#i oTnuuHMTeNnbHOH 4epToii 3akoHa sABIAEICA TO, YTO B HEM Bcerza
coleparcs IOPUAHYECKHE HOPMEBI, T.e. OH BCErJa HOPMAaTHBEH. JTHM OH
OTJIHYaeTCA KaK OT aKTOB JPYTHX OPraHoB, TaK H OT MHBEIX BHAOB aKTOB, MPHHATHIX
3aKOHOAATENBHBIM (TpeJCTABUTENLHEIM) OPraHOM, - MOCTAHOBNEHHUH, AeKnapalui,
MMOCNIaHHH, 06pamenm‘i.3

3aK0HOM OBBIYHO pPerynHpyIoTcs Hanbonee BaXKHBIE OTHOLLUEHHsS B OOLLIECTRE,

YCTAaHABNMBAIOTCA OTMpaBHblE Hauala §paBoOBOro peryaupoBaHus. HopMsl,

! Oeroe C.IT. Cnoeaps pycckoro sbika. M., 1968. - C.270
? Biosetens BepxoeHoro Cysna Poccufickoii ®enepaunu. 1996. N 1.
? Nonennna C.B. 3akoHoTsop4ecTso B Poccuiickoil Genepaunn. M., 1996.- C.321





coJiep>katidecsl B akTax BceX JPYTHX BUAOB, OCHOBBIBAIOTCS Ha HOpPMax 3aKOHOB,
SBJIAIOTCS MPOU3BOAHEIMH OT HHX.

3aKOoHBI, HAKOHELl, 3[Al0TCA B Olipe/Ie/IEeHHOM OpsAKe.

JAnsg ux TpHHATHA XapaKkTepHa oco0asi 3aKOHOTBOpYECKas IpoLIeaypa.
Kaxnp1ii 3axoH B cBoeM 00pa3zoBaHUM NPOXOAUT CeLyOLIHe CTaAHu:

1. 3axoHozaTeNbHas HHHLMATHUBA - CTAJKsA 3aKOHOJATENILHOTO MpOLEcca,
COCTOAIIAs B BBIHECEHHH Ha pacCMOTpPEHHE OpPraHoOM 3aKOHOMAATEeNbHOR BIacTH
3aKOHOTIPOEKTa WM 3aKOHOAATENBHOTO INPEMIOKEHNUA MO MPHHATHIO, H3MEHEHHIO
WIH oOTMeHe 3akoHa. Kpyr nun, oOnajaioliux npaBoM 3aKOHOAATENBHOMH
WHUIHATHBBI, ONpEAENseTcs HalHOHANBHBIM 3aKOHOAATENBECTBOM, IPH 3TOM
BHECEHHE NPEUIOKEHHS B 3aKOHOZATENIPHOE Y4peKIeHHe TaKOBBIM CyOBeKkToM
BJIe4YET 3a coboif 00A3aHHOCTh PacCMOTPETh NAHHOE NMPEAJIOKEHUE B COOTBETCTBHH
¢ yCTaHOBJIEHHO# npouenypoit.*

2. ObcyxaeHne 3aKOHONPOEKTa - NpezcTapiaseT coboil opraHU3aLUOHHO-
npaBoBYIO (opMy oOcyxneHus 3akoHonpoekToB B I'ocymapcreennoit Hyme.
PaccmoTpennme 3akoHompoekToB B ['ocynapcTBenHol JyMe ocyiliecTBAsSETCH B TpeX
yTeHusAX. Mckimouenne coctaBnseT paccMOTpeHHE TIPOEKTa 3aK0Ha O (eflepanbHOM
6romKeTe, KOTOPOE NPOBOAUTCS B HETHIPEX UTEHUsMX.

3.  IlpuHsTHE 3aKOHA - NPHHATHE 3aKOHONPOEKTA IYyTEM TOMOCOBAHHS
AeMyTaToB napaaMeHnTa. Ecay napinamMeHT ABYXNalaTHbLH, TO UM PHHATHA 3aKOHA
Tpebyerca cornmacue obenx manat. B Poccuiickoii ®epepauun 3akoHa
npuHuMaroTcs I'ocyaapcTBeHHoH JyMoii 601BIIHHCTBOM TOJIOCOB OT 00ILEro YHcAa
ee JeMyTaToB,

4. OmybmukoBanue (oOHapomoBaHMe) 3aKkoHa (mpoMynbranus)(0T far.
«promulgatio» - ornaweHue, oOHapomoBaHHe) - OQHLHANBHOE CKPEIJIEHHE

(caHKIIMOHMpPOBaHME) IJIABOH TOCYNApCTBAa 33KOHA B KOHCTHTYLHOHHBIE CPOKHM M

* Mpawen T.U. Kanununckuit H.B. Yepeontok B.H. 3axoHonatensHas uumumatiea//KoHCTHTYLHOHHOE
mpaso Poccun: DHuuknoneawuecku#t cnosape /Tloa ofuwpep.npod. B.M. Uepsonioka.- M.: IOpunnueckas
JuTepatypa, 2002. - C. 90
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MOCIeNyIOee ero OMyGIUKoBaHWe B OMUUMANBHOM H3IAHHH. -IlocpencTBoM
MpPOMYNBralliid aKThl OpraHa 3aKOHOJATEeNBHOH BJIACTH MHPEBPALIAIOTCS B AKTHI
rocyapCTBEHHOH BIacTH OmyOJMKOBaHHE OXBAaTHIBAET [BE B3aHMOCBA3AHHEIE
IIpOLIEeyPHI:

1) nommucaHue 3akoHa, T.e. CaHKLUKOHMpoBaHMe rnaBoil Poccuiickoro
rocyAapcTBa NPUHATOrO NapjiaMeHTOM 3aKOHa

2) omy6nukoBanye QeaepansHOro 3aKOHa B OQHIHANBHBIX H3faHHAX (B PO
«Poccuiickas raszera», «CoOpanue 3akoHonatenbcTBa Poccufickoit ®epepauuu» u
«[TapnamenTckas razera»).Omny6iukoBaHue O3Ha4yaeT ero (3aKoHa) BCTYIIEHHE B
3aKOHHYIO

OTH CTaAHH HalllY CBOe 3aKoHoJarTelbHOe odopMiIeHHe B periaMeHTax
3aKOHOJATeJIbHBIX (TIpeiCTaBHTENLHBIX) OPraHOB

Ana poccuiickoff 11paBOBOH CHCTEMBI Ha COBPEMEHHOM 3Talle XapaKTEpHO
BO3pacTaHHe POJNH 3aKoHa Kak crnocoba mpaBoBoro Bo3jeiicTBus. TeHIEHLHs K
BO3pPacTaHHIO POJIM 3aKOHA JOJDKHA HOMHHHPOBATh U BIpPenb, MOCKOJILKY 110 CBOEH
COLHANBbHON NpHpOJe U PeryiaTHBHBIM CBONCTBAM 3aKOH B HAaHOONbIIeH CTeNneHH
crocobeH obecneuuTh YCTOWYHBOCTE perylMpoBaHHA O6IIECTBEHHBIX OTHOIIEHHH,
IODHAHYECKYIO LENOCTHOCTh 3aKOHOJAATENLCTBA, HOBBICHTE 3((eKTHBHOCTE
peanH3aliH CaMHX MPaBOBEIX HOPM.S

Benyulee mnonokeHHe 3aKOHOB ONpedeNsieTcs CHeAYIONIMMH OCHOBHBIMH
NpU3HaKaMHu:

- 33aKOHBl NPUHUMAIOTCA B ocoboM Iropsake opraHaMH 3aKOHOJAATENBHOMN
BJIaCTH WJIH ke pedepeHayMoM (BCEeHAPOAHEBIM rOJIOCOBAaHHEM);

- 3aKOHBI 00nanaloT BHICIIEH IOPUAHYECKOH CHIOH H HMEIOT NPUHOPHTET IO
OTHOILEHHIO K MOA3aKOHHBIM aKTaM;

- 3aKOHBI PErynvMpyroT Haubosee BaXKHble OTHOIHEHHS OOLIECTBEHHOH M

rocyiapCTBEHHOH XHU3HHU;

sTeoplm rocynapctsa v npaea: Kypc nekumii / Tlon pea. H.H. Maty3sosa v A.B. Mankko, 2-e u3n., nepepag.
# aon. M.: IOpucTs, 2006.

5‘-lepuoﬁv:m. I'.T. 3akon » nop3axoHusll axt // 3akon: copanne H TonkoBaHue. M., 1998.- C. 123





.f"""w}

- 3aKOHBI COAEPXaT HOpMBI IIEPBHYHOIO XapaKTepa.

Bce wuHEIe HOPMaTHBHO-TIPABOBBIE aKTHl TNPH3BAHBI B OCHOBHOM
KOHKpPETH3HPOBATh HOPMATHBHEIE YCTAHOBIICHHMS 32KOHOB.

TakuM o6pazoM, Mcxols H3 BHIILECKA3aHHOTO, MOXKHO CAENAaTh CleJYIOLUH
BBIBOJI;

3aKoH - TO HOPMATHBHBIH NpaBOBOM aKT, NPUHATHIH B ocoboM mnopszke
OpraHaMH 3aKOHONATEeNbHOH BAAcTH (MNH pedepeHIyMoM), obnanaroliyil BEICIIEH
IODUAHYECKOH cHlOH M peryiaupyromuii Haubonee BaxHble O0OIIECTBEHHbIE
oTHoweHud. Qbnanatroninii pAaaoM MpH3HAKOB, TAKUMH KaK :

- 3aKOHBl NPHHUMAaIOTCS B 0co0OM MOpAAKE OpPraHaMM 3aKOHOIATENBLHOH
BIIaCTH WM ke pedepeHayMoM (BCEHAPOAHBIM FOJIOCOBAaHHUEM);

- 3aKOHEBI 00/1afal0T BRICLIEH IOPHANYECKOH CHNOH M HUMEHOT IIPUOPHTET IO
OTHOLLIEHHIO K TIOJI3aKOHHBIM aKTaM;

- 3aKOHBl PErylUpyIOT HauOonee Ba)KHblE OTHOLUEHHA OOLISCTBEHHOH H
rocyAapCTBEHHOH XHU3HH,

- 3aKOHBI COAEPKAT HOPMBI TIEPBHYHOIO XapaKTepa.

1.2 Buasi 3akoHoB B Poceniickoii npaBoBoii cHcTeme

Byayud eIHHBIMH I10 [TOJOXEHHIO B MPAaBOBOH CHCTEMEe rocyapcTBa H poiH
B peryiupoBaHHM OOIleCTBEHHBIX OTHOIIEHWH, 3aKOHBI B TO M€ BpeMsi caMH
Ogenarcs Ha onpeneneHHble BUAbl. Tak, B camod Kouctutynun Poccuiickoit
Denepannu 0603Ha4EHBI HECKONBKO UX BUIOB:

1) benepanbHble KOHCTUTYLIHOHHBIE 32KOHHI ;

2) denepanbHBle 3aKOHBI, He HMENOIIME 3HAYEHHs] KOHCTHUTYI[HOHHBIX (B
[OKTPUHE TpaBa OHU Ha3bIBaIOTCA OOBIUHBIMH 3aKOHAMH);

3) 3akoHsl cybpekToB Penepaliuy;

K d¢enepanbHBIM KOHCTHTYLIMOHHBIM 3aKOHaM OTHOCATCA T€ 3aKOHBI,

KOTCpPBIC!





i)

Bo-niepBhIX, peaycMoTpens! camoit Koncruryuue# (4. 1 ¢t. 108) u

BO-BTOPEIX, HE TOJGKO HasBaHbl B camoii KoHcTuTylmuu (310 MOTyT 6BITH H
OOBIYHEIE 3aKOHBI ), HO ¥ TOMMEHOBAHBI B Hell KaK KOHCTHTYLIHOHHBIE,

defepanbHble KOHCTUTYLIHOHHBIE 3aKOHBI PEryAHPYIOT Haubojee BaXHEIE
oOllecTBEHHble  OTHOLIEHHWA W KacaloTCs  COOTBETCTBEHHO  KITIOYEBBIX
KOHCTHTYLIHOHHBIX MHCTHTYTOB HapOAOBJIACTHs, (efepann3Ma, rocy1apCcTBEHHOTO
ycrpofflcma-’. BonpuiMHCTBO M3 HazpaHHBIX B KoHctuTyuuu Poccuu denepanpHbIX
KOHCTHTYLIMOHHBIX 33aKOHOB YXe NpHHATHL. JT0, Hanpumep, PenepaibHble
KOHCTHTYLIHOHHBIE 3aKkoHBl 0 IlpaButenscTBe Poccuiickod ®eaepauun, o
KouctutyuuonnoM Cyge Poccuiickoit ®epepauru, o BepxoBHoM Cyne PO, o
I'ocynapctsenHoM ¢nare, o ['ocymapcrBeHHoM repbe, o I'ocynapcTBeHHOM THMHe
Poccuiickoii @enepanui, 0 Ype3BEIYaHHOM MOJIOKEHHH.

Hna denepanbHbIX KOHCTUTYLIMOHHBIX 3aKOHOB YCTaHOBIIEHa Gofee CloKHasA
npoueaypa HX [POXOXIEHHs M MNpuHATHA. Ha mnpuHaTeii  depepanbHbIi
KOHCTHTYLIMOHHBIi 3aKOH HE MOXET OBbITh HAaN0)XXEHO BETO IIpesupenta.’

YcnoxkHeHHas — mpoueaypa  OPHHATHA — KOHCTHTYLHOHHOIO  3aKOHa,
HEBO3MOXXHOCTh MNpHHeCeHHs Ha Hero BeTo [IpesunmeHTta, ykasaHHE B CaMoOM
KoHCTHTYIIMM Ha KOHKpeTHBIf 3akOH Kak oOCOOBIH MEeTOJ| OTCBUIKM K
JOEUCTBYIOLIEMY 3aKOHOJATENBCTBY He MOXET ObITh, KOHEYHO, HOPHIAUYECKH
HHUDEepeHTHBIM.

IIpsamoe opueHTHpOBaHHE HenocpeacTBeHHO B KoHCTUTYIHH Ha (opMy akTa
H KpYT peryJIMpyeMBIX 3THM aKTOB OTHOILUEHHIH MMEeT LISJIBIO NOAYEPKHYTH 0cobyio
cBA3b KOHCTHTYUMH ¥ [JAHHOIO 3aKOHA, BBIACIUTb peETyJNHpYEMBIE UM
o0lecTBEHHBIE OTHOLIEHHS Kak ocobo 3HauMMBle A TrOCyAapcTBa, NPaBOBOIO
CTaTyca rpakgaH H YCTaHOBKTH OCHOBOIIONATAIONIYIC POJb AAHHBIX 3aKOHOB B

CUCTeMe JIeHCTBYIOLIEro 3aKOHOAATENIbCTBA. ?

7 Anexcees C.C. Focynapeteo u npaeo. Hauanswbtit kype. M., 1994.- C.231

® Xponauiok B.H. Teopus rocyaapctea u npasa / Ioa pen. B.I". Crpekososa. 2-e u3n. M., 1995.- C 152

? Atamanuyk T.B. Teopua rocynapcteenroro ynpasneuus: Kype nexumii, 2-¢ w3z, pon. M.: Omera-Jl,
2004.- C.332
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JloruueckuM CHeACTBHEM TAKOH 3HAYMMOCTH KOHCTHTYIMOHHBIX 3aKOHOB
ABNAeTCS BEIBOA O TOM, YTO TeKyllee 3aKOHOJATENbCTBO JOIDKHO HCXOAWTh He
TONBKO W3 nonoxeHus OCHOBHOTO 3aKOHa, HO U IIOMMEHOBAHHBIX B €ro TEKCTe
KOHCTHTYLIHOHHBIX 3aKOHOB, B cilyuae BO3HHKHOBEHHS KOJUTH3HIT Mex Iy OOBIYHEIM
B KOHCTHTYLIHOHHEIM 3aKOHAMH [PHOPHTET OThaercs mnocinegHeMy (4. 3 ct. 76
Kouctutyuuu P®).

B cootBerctBuu ¢ IlocranoBnenueM KoncrurynuwonHoro Cyma ot 31
okTaGpa 1995 r. o tonkosanuu cr. 136 Koncrtutyuuu PP onpeneneH HOBBIA BHA
(dbopma) denepansHOro 3akoHa - 3aKoH o nomnpaeke K Koncrutynuu P®. 3akon
TAKOr0 POJa He OTHOCHUTCH K PasHOBHAHOCTH (efiepadbHBIX KOHCTHTYLIHOHHBIX
3aKOHOB, ITOCKOJILKY OH NMpHHUMaeTcs B 0co00M Mopsake, KOTOPHIH JHIIE 0TYACTH
COBMAafaeT ¢ Npoueaypoil MpHHATHA (emepanbHOrO0 KOHCTHTYLHOHHOTO 3aKOHa.
OcobpIM ycNnoBHEM JUIs BCTYILIEHHS 3aKOHa O MONpaBKe B CHIIY ABIAETCA €ro
obs3aTeNbHOE 000peHKe opraHaMH 3aKOHOJATENbHOM BJACTH He MeHee 4deM 2/3
cybnektoB Poccuiickoii Penepauuu.

HaubGonee pacrnpocTpaHeHHBIM BHAOM (belepanbHbIX 3aKOHOB SBIAIOTCS
3aKOHBI, MOJYYHBIINE B JOKTPHHE MpaBa HaUMeHoBaHHe OOBIMHOrO QeAepajibHOro
3aKOHa (B OT/NWYHE OT KOHCTHTYLMOHHOro).'’C 1991 r. mo HacTosiuee Bpems
npuHATO GoJiee MoayTopa ThicAY ¢eaepanbHEIX 3akoHOB. Obs3aTeNbHOE MPHHATHE
HEKOTOPBIX M3 HHUX MpeaycMoTpeHO B caMoil KoHeTUTYLMH («HA3BIBHBIE 3aKOHEI»).
3rto, Hanpumep, PestepanbHble 3aKOHEI 0 rpaxcaaHcTBe Poccuiickoit @enepanun, 06
aJIbTEpHAaTHBHOH BoeHHOI cimyx0Oe, o [Ipoxypatype PD.

na npunatus obsiyHOrO (enepansHoro 3akoHa (B OTAMYME OT
KOHCTHTYLIHOHHOT0) He TpeOyercsa xBanu¢uUUpoBaHHOrCo OONBIIMHCTBA B
napnaMenTe. Ha HUX MoxkeT 6pITh HastokeHO Beto [Ipe3unenTa PP.

OOBIKHOBEHHbIE 3aKOHBl, B CBOI oOuepelnb, NOApa3JeNfAlOTCs Ha

KO,I[PI(I)PIK&HPIOHHBIC H TEKYIIIHE. K KOJIH(I)HK&HHOHHLIM OTHOCATCA B IIEPBYHD

' Mapuenko M.H. MpoGnemul Teopun rocynapctsa ¥ npaea: YueGunk. M.: TK Ben6u; [pocnek, 2005.-C.
1i2
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ouepens OcHobel (OcHOBHEIE Havana) 3aKkoHOAaTeNbCTBa Poccuiickoi Penepannu
H KogfeKchL. '

OcHOBEHI - 3T0 (enepanbHBIN 3aKOH, KOTOPBIM YCTaHaBIHBAeT NMPUHLMIBI U
ornpegenseT obuiHe MONOKEHUs PEryIHpOBaHUs ONMpeleNeHHEIX oTpaciel npasa U
chep obwecTBeHHoM xu3HH. OCHOBBI 3aKOHOJATENLCTBA MOrYT OBITH WM3JAHEI
TONIBKO M0 TMpeAMETaM COBMeCTHoro BeaeHus ®enepauy 1 ee cydbexTos. OCHOBEI
- 3To 6a30BhIe aKTHI, OTKpBIBAIOLINE AOPOry Hojiee KOHKPETHBIM 3aKOHAM H JIPYTHM
HOPMaTHBHEIM IPaBOBEIM akTaM Kak Poccuiickoi ®epneparu, Tak 1 ee cyOneKToB.
B Poccuiickoit ®enepauu npuHATe, HanpuMep, OCHOBBl 3aKOHOJATENIECTBA O
¢du3nryeckoil KyNbType U cropte, 00 oXpaHe 3X0pPOBbs I'PaXkiaH, o HoTapuare. '

Kozekc - 3T0 3aK0H KOAH(PHKALMOHHOTO XapaKTepa, B KOTOPOM OOBEAHHEHEI
Ha OCHOBE eIWHBIX MPHHLMIIOB BCE HJM OCHOBHasg Macca HOPM, AOCTATOYHO
HEeTaNBHO PEryNHpYIOIIUX ompefeneHHy0 obiacTe OOILIECTBEHHEIX OTHOLIEHHIL.
Kopexc yaie BCero OTHOCHTCHA K KakoH-1u6G0 OAHOI oTpacnu npaBa (HanmpHMeEp,
Vronosueiii kogekc, Tpynoeoii kogekc, I'paxkpaHckuit nmpolueccyaibHBIH KOHEKC,
Konekc 06 amMHUHHCTpaTHBHEIX IpaBoHapyweHusx). Ho ecTs kofexkcsl H
MeXOoTpaclieBoro Xxapakrtepa (Hanpumep, JlecHoll, Bosmymnbii, TamoxeHHBIH,
I'pamocTpoHTENBHBI).

KpoMe OCHOB K KOJEKCOB KOAH(UIHMPOBAHHBIMH MOryT OBITE M JpYyrue
CBOAHBIe (enepalbHble 3aKOHBI, 00BeAMHAIOLIME XOTA U Oojee Y3KylO IpyIIy
NpaBOBBIX HOPM, HEXejd OCHOBEI U KOAEKCEHI, HO MMEIIIHX OCHOBOIOJAralollee
3HaueHWe JHJf omnpeaencHHON cdepsl o0lECTBEHHBIX OTHOWIeHHH. IIpHMepom
MOIryT cnyxuth DegepanbHbli 3akoH «(00 oxpaHe OKpyxaroueld MpUPOJHOH
Cpenbl», 3aJ0XHBIIMH OCHOBBI OXPaHbl NPHPORHBIX PECYpPCOB U OnaronpHsaTHOH

cpensl ofuTaHHs 4enoBeka, a Takke PenepansHeie 3akoHBl « O Hegpax», «O

rocyqapcTBEHHBEIX NeHCHsX B Poccuiickoit @enepauun». Hekotopsle cBoOAHBIE

"' Bowno C.B. PassiTHE HPHIHAKOB HOPMATHBHOTO NPABOBOTO AKTA B COBPEMEHHON NPABOTBOPYECKOH
npaktuxe // Xypuan poccuiickoro npasa. 2004. N 2. C. 95 - 106.

2 Wepyros P.T. Teopua rocynapctea W npasa: YueG. nocoGue nna sysos / Hayu. pen. npod. B.B.
OxcamuiTHEI. Mocksa-Hanequk: Han. uentp "Onnda”, 1995.
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dbenepanbHble 3aKOHEI, BEICTYNAs, M0 CYLIECTBY, CBoeoOpa3Hoil GopMoil KOAEKCOB,
HMEIOT IPyroe HauMeHOoBaHue (HanmpuMep, Y CTaB JKejle3HBIX JOPOr).

B denepatuBHOM rocynapcTBe, kakum sBiAeTcs PocchA, paznMyaroTes
3aKOHBI QefiepanbHble H 3aKoHBI cyObexToB Menepauuy. UeTKoe BEIABIEHHE ABYX
IUTACTOB 3aKOHOJATENLHOIO PErylnHpoOBaHHA - (peAepaibHOr0O W PEerHOHaILHOro
o0yc/loBNEHO HOBBIMH TNOAXOAaMH B pelueHHd 1pobieM QeaepaTHBHOro
ycrpoiicTsa Poccun M pacnpesieneHHs KoMneTeHIMM Mexny @enepauueii U ee
cyOBeKTaMHu.

Ceiiyac MBI  sBISIEeMCS ~ CBHUAETENAMH  HHTEHCHBHBIX  TEMIIOB
3aKOHOTBOPYECKOH  JeaTelbHOCTH cyOwnektoB Denepauuu. IlomyuuB mo
Koncturynun PQ@ mnpaBo Ha u3maHHe cOOCTBEHHBIX 3aKOHOB, CYOBEKTHI HauaNH
aKTHBHO €ro peanu3oBbiBaTh. «HakornjieHne» 3akOHOB B CyOBeKTaX WAET OYEHb
OeicTpo. O6miee uMcno AEHCTBYIOIMX HAa CEFOJHALIHHMA JEHb PErHOHANBHBIX
3aKOHOB mpeBkImaet 19 Thicay."?

Knaccuduranus 3akoHOB MOXeT NPOBOAUTECS MO PA3IHYHEIM OCHOBAHHAM:

- cybObexTaM 3aKOHOTBOpYecTBa (NPHHATEIE HapOAOM B pPE3YJIbTaTe
pedepeHIyMa WIH 3aKOHOAATENBHBIM OPTraHoM);

- npeaMeTy IpaBOBOro perynHpoBaHus (KOHCTHTYLIMOHHEIE,
aIMHHUCTPaTHBHbIE, IPAXKAAHCKUE, YTOJNOBHBIE H T.IL.),

- CPOKY AeHCTBHA (ITOCTOSHHbBIE 3aKOHEI M BpEMEHHBIE);

- Xapakrepy (TeKyllHe H Ype3BbiyaiiHeie),

- chepam neficTeus (oOimedenepanbHble H pETHOHANBHEIE);

- COJIEPKaHHIO (IKOHOMHYECKHeE, GIOMKeTHbIe, COLMANBHEIE, MOHTHYECKHE
UT.IL);

- CTeneHn cucreMarusauuy (oOblyHBIE M KOAUGUKAIHOHHBIE, APYTHMH
crnosamu, oprannyeckue - 'K PO, VK PO n 1.18.);

- 3Ha4MMOCTH COHEpPXKAaIlUXCA B HHX HOPM (KOHCTHTYLIHOHHEIE H

O0OBIKHOBEHHEIE);

i Jlazapes B.B. Teopha rocynapcTsa H npaea (akTyansHele npo6nemut). M., 2014.- C. 232
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- o6beMy perynupoBaHus (0O1lIHe U CIIELIHAIBHBIE).

Takum oOpasom, BPoccuiickoit ®@epepaiid npeaycMOTpeHBI CHERYIOLIHE
BHJIbI 3aKOHOB;

1) denepaneHble KOHCTHTYLIHOHHBIE 3aKOHBI

2) denmepanbHble 3aKOHBI, He HMEIOIKE 3HAYEHUS KOHCTHTYLMOHHBIX (B
JIOKTPHHE NpaBa OHH Ha3bIBAIOTCA OOBIYHBIMH 3aKOHAMH ),

3) 3akoHsl cybsekToB Denepanuu

Tak xe HeoOXOZMMO OTMETHTh, YTC KlacCHU(MKal{A 3aKOHOB MOXET

OCYUIECTBIATHCA 11O pa3/IMMHbBIM OCHOBAHHAM.

F





)
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TJIABA 2. 3AKOH KAK OCHOBHOH HCTOYHUK POCCHIAICKOI'O
ITPABA
2.1. Koncrutynns kak ocHoBHoii 3akoH Poceniickoii ®enepanun

Konctutyums - (or nar. constitutio - ycTaHOBNEHHE, yCTPOHCTBO)- 5TO
CAMHBIH, obnaparolki OCOOBIMH IODHAHYECKHMH CBOHCTBAMH HOPMATHBHO-
MPaBOBOH aKT, MOCPEACTBOM KOTOPOrO HApOA YUPEXKAAeT OCHOBHEIE NPHHLIUILI
ycTpoiicTBa ofIlecTBa M rocynapcTsa, 3aKperuisieT NPaBOBOH CTATYC HeJIOBEKAa M
rpaxxnannHa.

Haubonee xapaxtepuniM mna Poccuiickoit ®efiepaliuy MCTOUHHKOM IIpaBa
ABJISIETCA HOPMATHBHEIM mNpaBoBoi akT. I[IpaBoM Ha wH3paHWe HOPMATHMBHBIX
NpaBOBBIX  aKTOB  00ONajaloT  yNpaBOMOYEHHBIE [OCYHApCTBOM  CyOBEKTHI
npasoTBopyecTBa. Ilpexxae Bcero, K HHM OTHOCATCS 3aKOHOHATENLHBIE
(npenctaBuTenbHBIE) OpPraHbl rOCYAApPCTBEHHOH BNAacTH M TOCYAapCTBEHHEIE
OpraHBl UCMOJHHUTENBHOMH BIAcTH. IIpy 3TOM KaXkARIf opral MoXeT H3/1aBaTh aKThI
TOJIBKO ONpEAeNeHHOr0 BHAg (3aKOH, yKa3, [I0CTaHOBIIEHUE, PACIOPSKEHHE U T.1.)
M TOJNBKO MO BONpOCaM, BXOAAIUUM B ero komnereHuuwo. IOpuawdeckas cuia
HOPMAaTHBHEIX aKTOB 3aBHCHT OT MECTa OpraHa, H3/1aBLIEro aKT, B rocyJapCTBEHHOM
MEXaHHU3MeE,

AKCHOMOH B OmNpefelleHHH TPHOPUTETOB HOPMATHBHBIX aKTOB ABISIETCS
TI0JI0XXEHHE O TOM, YTO AAPOM BCel NpaBoBOi# cHCTeMBI sABAsteTcs KOHCTUTYLMS Kak
OCHOBHOH 3aKOH rocyZapcTBa. OTOT MOCTYNAT B OAHHAKOBOH CTENEHH IIPHMEHANCS
H NPUMEHMM KO BCEM POCCHMCKHM KOHCTHTYLHMAM, HayuHas ¢ KOHCTHTyuH
PC®CP 1918 ."

Hns pefictByromeit Koerntyuuu Poccuiickoii Depepauuu XapaKkTepHO
3HAYMTE/IbHOE pacllMpeHHe AWana3’oHa KOHCTHTYLIMOHHOM perjlaMeHTanMH, YTO

CYLIECTBECHHO MOBJIMANO HA POJIb OcHOBHOTO 3aK0Ha KaK HCTOYHHKA npasa.

1“chrepcm A. Ilpamoe nefictere KoHCTHTYUHH: npasoBsle, COLHATBHBIE, NCHXONOIHYECKHE acniekTh //
OG6uiecTBeHHbIE HAYKH B COBPeMERHOCTE. 1995, Ne 5. C. 48-55.

“Benrepos A. B. Teopwt rocymapctsa H npasa: y4eGHWK [UIA IOPHAMYMECKMX BY30B. 5-¢ W3,
ctep.M.:Omera-J1,2008.-C.608.
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Bo-niepBbiX, 3HAYUTENBHO PpACIIMpeH NepeYeHb KOHCTHTYLMOHHBIX npas
ueioseka u rpaxaandHa. Crates 2 Konctutyuun rmacut «Uenosek, ero mpasa
cBOOOBI ABNAIOTCA Bhiclied LeHHOCTEIO. IIpH3HaHue, cOGMIOASHHE H 3aIHTa npas
1 cBOOOJ YenoBeKa M rpaXAaHHHa - 06513aHHOCTE FoCyIapCTBay.

Bo-BTopeix, B KoHCTUTYIMM 3aMKCHPOBAaH MAacCHB HOpM, 3aKpEILISIOLIMX
MHOroo6pasue (GopM COGCTBEHHOCTH, HX PABHYIO 3aIlHTY, PaslHYHBIE ACHEKTHI
ofecreyeHHs pEIHOYHOTO X03HCTROBAHNSL.

B-Tpetsux, 6onemoe BHuMaHHe yaeneHo B KoHCTHTYLME npoLleccyalbHbIM
(opmam, cpe/icTBaM NPEeNOTBPALICHUS H pa3pelleH:s FOPHANYECKHX KOJUTU3HH, 4TO
MOBBILIAET €€ pOJIb KaK pealibHOM mpaBoBoii 6a3sbl A obecrieueHUs paBHOBECHS
Pa3IHMYHEIX COLMANEHBIX HHTEPECOB. °

B-ueTBepThX, B KoHCTHTYUMH 3akpemneH mpuHmun OpAMOro AeicTBHA ee
HopM. CCBUIKH HENOCPEACTBEHHO Ha CTATBHU Koucruryuun cranu serpedaTscs B
PELICHHAX  pPasNUYHBIX  IOPHCOMKLMOHHBIX HHCTaHUMH NpH  paspeleHHH
KOHKDETHBIX Jell.

Konctutyuus Poccuiickoii Qenpepauyn obNMagaeT BhICLUEH IOpPHIHYECKOMH
CHIOH  CpelH HOPMAaTHBHBIX akTOoB. OHa  oOmnpefenser OpraHHu3aIuIo
rocyaapcTBeHHO# BIAcCTH, 3aKperuiseT — Hawdana  ofIecTBeHHOro U
FoCyapCTBEHHOTO CTPOS, OCHOBHBIE 1PaBa H 00A3aHHOCTH IpaKiaH.

Koxctutyuns Poccuiickoii @enepanuu npepcrasinser coboit IOPHAHYECKYIO
Gasy nuisi BCEro TEKyIUEro 3aKOHOAATENbCTBA. OCHOBOMONATAIOLHE YCTaHOBJIEHHs
KoHCTHTYUMH pa3BHBAIOTCA M NETANH3HPYIOTCH B JPYrdX HOPMAaTHBHAEIX aKTax.
IlpuueM Bce oOHM, OT Kakoro OBl OpraHa OHHM HH HCXOAWNH, JOJDKHEI
cooTBeTCTBOBaTh KoHCTUTYLIMU. B npoTiiBHOM ciyuae mo6o#i akT (Hnu ero 4acTh)
TNIPH3HAIOTCA HenelcTBYomMMUMH.

OnHuMm u3  mokasaTeneit peasbHOCTH CYIIECTBYIOIIEH B rocyaapcrse

KoHCTHTYIMH  sABNseTCA BO3MOMHOCTD peanmsauMu  ee HOpM nmpamo, 6e3

“*I'pesitos I0. H. [pamoe neiictare Koncturyumy // JKyphan poccufickoro npasa. 1998, Ne 6. C. 94-99,
"Jupkun B. E. Kouctutyusonsoe npaso Poccuu: yueGuuk. 2-¢ usn., nepepab. u non. M.: IOpucts,2013.—
C.447
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ONOCPEeyIOWMX 3BEHEEB.' " JITa Hpes HAILIa CBOE oTpaxkeHue B 4. 1 cT. 15
Konctutyuun P®, rae o6o3naueHo, 4To oHa HMeeT BBICILYIO IOPUAHYECKYHO CHITY,
NpAMOe NeHCTBHE H NPUMEHAETCA Ha Beell Tepputopuu Poccuiickoi Denepauuu.

Msl nonaraem, 4TO BHICIIAs OpHAMYECKAas CHUNA, BIPOYEM Kak M
BEPXOBEHCTBO, - MOCTOAHHAsA Ka4YeCTBEHHAs XapakTepHCTHKa KOHCTHTYLHM Kak
OcHOBHOrO 3aKOHa, CHEIOBATENHHO, OHA MOXKET HA3EIBATECHA CTATHYECKHUM
IOPUAMYECKAM CBOMCTBOM, TaK KaK DacKpbIBaeT CYyIIHOCTh KOHCTHTYLHMH Kak
TaKOBOMH, OTNIHYME €€ OT BCEX WHEIX 3aKOHOB, €€ MECTO B MEpAapXHH HOPMaTHBHO-
NpaBOBBIX aKTOB. [IpsiMoe e HelCTBHe NpeNCTaBASETCS BO3MOXHBIM OTHECTH K
AUHAMHYECKHM XapaKTepHCTHKaM HOpM OCHOBHOTrO 3aKOHAa, TO €CTh CBA3aHHBIM H
BOCTPeGOBaHHEIM B NpoLecce peany3auud HopM KoHcTHTy s,

KoHCTUTYMS Kak OCHOBa HOPMAaTHBHO - IIPaBOBBIX OTHOIIEHHH M Kak
HOPMAaTHBHO - IIPaBOBOH aKT obsiafiaeT cieayOIMMH CBOHACTBAMM:

a) OCHOBOMOJIATAIOLIMI  XapakTep, OHa peryJupyer  BaxHelilne
o01eCTBEeHHBIE OTHOIIEHHS B CTpaHe (MOJKTHYECKHUIl CTPOH, CTaTyc JIMYHOCTH,
YCTPOHCTBO (eniepanun);

6) HopMaTHBHOCTS,

B) BBICLUAS IOPHAMYECKAsd CHIIA, €e HOPMH! TI0 NPaBOBOH CHIe IpPeBEILIAKOT
HHEBIE 3aKOHBI;

r) 0co6sli IOPANOK ee NMpPUHATHS W W3MEHEHHS, OTAMYHBIH OT NPHHATHS
defepanbHBIX 3aKOHOB,

1) YIpeAUTENEHOCTE.

KoncTutyuus PO HemocpeACTBEHHO MOPOKIAET NpaBa M 0GA3AHHOCTH BCEX
CyOBeKToB npaBooTHomeHui. OHa:

1) HasbIBaeT HOCHTENEM CyBEpEHHTETA M €UHCTBEHHBIM HCTOMHHKOM BIACTH
B Poccuiickoli Pepepanyiy MHOrOHANMOHANBHEILR Hapop (m. 1, cr. 3 Koncrurynuu

P®). Tocynapcreennas Bnacts uenoctHa. IlonHoMouns, [IpeA0CTaB/IeHHEBIE

18363¢es  B.C. Koucrutyums Poccuiickoii Denepaunu:  npamoe  gefictBHE M ycnosus
peanusaunn//T"ocynapcreonnpapo.2014.Ne7.-C. 15.
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Koncruryuueit PO Hapopy crpansl, He MOryT OBITB MNepefaHbl Komy - MO0
ApYyroMy;

2) 3aKpenaseT NMPMHLMI, COMMIACHO KOTOPOMY HapoJA OCYLIECTBISET CBOIO
BJIaCTh HEMOCPEeACTBEHHO, A TaKXe Yepe3 opraHbl IOCyJapCTBEHHOH BNacTH u
OpraHel MecTHOro camoympasneHust (n. 2 cr. 3 Koscrutyuun P®), npu stom
BRICIIMM ~ HEMOCPENCTBEHHBIM  BBIDOXEHHEM BIACTH HApoJa Ha3bIBaercs
pedepenmym u cBoGozausle BLIGOpE! (11. 3 cT. 3 Koncrutyuuu P®).

KoHcTuTynust MMeeT HecKOJNBKO OTNMuMii OT APYIHX 3aKOHONATENbHBIX
aKTOB:

1. 3aKpemiseT rocyaapcTBEHHBIH CTpOM, OCHOBHBIE rnpasa H cBobomsl,

omnpezenser $popMy rocynapcTBa M CHCTEMY BBICIIHMX OPraHOB rocy/iapcTBeHHOM

BJIACTH.
2. O6nanaet BeICIIEH IOpHAHYECKOH CHIION.
3. OTnu4aeTcs OTHOCHTENbHOM CTAGUIIBHOCTEIO,

4, SABnserca 6a3oii [u1a TeKylero 3aKOHOAATENBCTHA.

OTir4aeTcs 0coGBIM MOPSAKOM HPHHATHA H H3MEHEHHS.

5. SlBnsAercs HOPMaTHBHBEIM aKTOM NPAMOrO AeHCTBHS.

6.  O6nagzaeTr BepXOBEHCTBOM Ha Bceii TepPPUTOPHH rocynapcTsa'”

Takum obpasom, MBI MOXeM cHenaTh CleAyrOWMil BEIBOX 110 JaHHOMY
naparpady :

Konctutyuua - (or nar. constitutio - ycraHosneHue, YCTpO#icTBO) - 3TO
€IUHBIH, obnafalomui OCOGHIMH IOPHAHYECKHMH CBOCTBAMH HOpPMAaTHBHO-
MpaBOBOH aKT, NMOCPEACTBOM KOTOPOIO HApOJ YUPEeKOAST OCHOBHEIE NPHHLIMITEI
YCTPOHCTBA OOILECTBA M TrOCYNapCTBA, 3aKpEILIseT NMpaBoBOM CTaTyc dejioBeka M
rpaXKIaHHHA.

KoHCTHTYynHA Kak OCHOBa HOPMAaTHBHO - NPaBOBLIX OTHOLIEHHH H Kak

HOPMATHBHO - NIPaBOBOH aKT obNafaeT cleaylomIMH CBOMCTBAMH:

'9.11y=mu B. O. KoHcTuryunn Poceniickoti Gepepaunn: npobneMbl peanmsauui. M,: IOHuTH-IAHA, 2002.-
C. 687
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a) OCHOBOIIONATAIOUIMi  XapakTep, OHa  peryjidpyeT  BaxkHeifiue
oblLIecTBeHHbIe OTHOILEHHS B crTpaHe (TOJHTHYECKHH CTpolf, CTAaTyC JIMYHOCTH,
YCTpOHcTBO esepannu);

0) HOpMaTHBHOCTE;

B) BBICIIIAA IOpUOUYECKas CHJia, ee HOPMBI MO TPaBOBOH CHME MpPEBRIAIOT
HHBIE 3aKOHBI;

r) ocoOplii MOPANOK ee NMPHHATHA M H3MEHEHHsN, OTINUYHBIA OT NpPHHATHSA
denepanbHEIX 3aKOHOB;

J) YIpPeAUTENEHOCTb.

2.2 Odulasn XapaKTepHCTHKA 3aKOHOB PerjiaMeHTHPYIOIIHX AeATeNbHOCTD

¥Yro/10BHO-HCNOJIHUTELHOMH CHCTEMBI

Hcxoasa u3 nonoxenuii obiueii Teopuu npapa u rocyapcTsa, Lienecoobpa3Ho
CKa3aTh, 4YTO 3aKOHBI M HHBIE HOPMATHBHBIE aKTHl perjaMeHTHpYIOLHe
AeATeNBbHOCTE YTONOBHO-HCIIONHUTENBHOH cucTeMbl (nanee YHC) Heobxomumo
IIPeNCTaBUTE B BUAE TPEXYPOBHEBOH CHCTEMEI, B KOTOPYIO BXOIAT:

- MEeXXTyHApOJHO-IIPABOBHIE AKTHI;

- theiepalIbHOE 3aKOHOAATENLCTBO Poccuu;

- HOPMaTHBHO-TIPABOBBIE aKTH BEJJOMCTBEHHOIO XapakTepa.”’

TTonoxenns Konctutynmum Poccuiickoit Pemepauud ¥ HOPMBI YTOJOBHO-
HCIIONIHUTENBHOI0 3aKOHOJATENbCTBA ONPEAENsIOT YTO MEXIYHApOJAHBIE AKTHI
pernamentupytor nestensHocts YHMC. Hampumep, 4. 4 cr. 15 Koncrutyuuu PQ®
CONEPXHT MpPEANMUCAaHHe, COIIaCHO KOTOpoMYy OOINeNnpH3HaHHble MPHHUMIL H
HOPMBI MENTYHApOLHOrO IIpaBa M MEXIYHapoAHEIE JHOOroBophl PoccuitckoH
Qenepaty  ABAAIOTCA COCTABHOM 4YacThl0 €€ MpaBoBod cHcTeMbl. Ecau

MEKAYHapOJIHBIM JoroBopoM Poccuiickoit ®enepanuu  ycTaHOBAEHBI MHEIE

¥ ronosxo-HCMONKHTENBHOE npaso: yueGHuk / B.M. Auncumkos, C.M. 3ybapes, C.A. KamyHkus nox pes.
B.H. Cenusepcrora. - Mockea: [Tpocnekr, 2011. — C. 400
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npaBHiia, 4YeM [peXyCMOTpeHHble 3aKOHOM, TO [MpPUMEHSIOTCA TNpaBuia
MEXAYHapOIHOro JOroBopa.

B 10 xe Bpems B c¢r. 3 YUK P® npemycMoTpeHo, 4TO YrOJNOBHO-
HCIIOJIHUTEABHOE  3aKOHOHATENBCTBO  Poccuiickoii  ®epepallid  yUMTHIBaeT
MexayHapoaHble noroBopsl Poccuiickoit ®@enepannu, oTHOCAIHECA K HCIOJHEHHIO
HakasaHHi ¥ oOpalleHHIO C OCYKIEHHBIMH, B COOTBETCTBHH C 3KOHOMHYECKHMH U
COLMANBHEIMH BO3MOXHOCTAMH. EciiH MexxIyHapoAHbIM JoroBopoM Poccuiickoit
®enepanyy ycTaHOBJECHBI MHbIE NpaBHja MCIOIHEHHS HaKazaHWii U obpalneHus c
OCY>XAEHHBIMH, yeM MpefyCMOTPEHHEBIE YTOJIOBHO-HCIIONHHUTEIBHBIM
3aKoHoJaTeNnsCTBOM  Poccuiickofik  ®epepauuy, TO NPUMEHAIOTCA IIpaBHNa
MEXIYHapOLHOIo JOroBOpa.

ONHHM M3 OCHOBHBIX MEXAYHAPOAHBIX aKTOB ABIAIOTCA MHHHMAIBHEIE
CTaHAapTHBIE [IpaBHia oOpalleHua ¢ 3aKinodeHHEIMH 1955 ropaa.

IlpunsaTer Ha nepBoM Konrpecce Opranuzauun O6neausHeHHsrx Haimii no
HpenynpeXAeHUI0O TPEeCTYNHOCTH M OOpallleHHI0 ¢ [NpaBOHApYIIMTENAMH,
cocrosBmieMcs B JKenese B 1955 romy, U opobpeHsl DOKOHOMHYECKHM H
ConuaneueiM CosetoM B ero pesomoiusx 663 C (XXIV) or 31 urons 1957 roga
u 2076 (LXII) ot 13 masa 1977 roga.

MuHuManbHbIe CTaHAAPTHBIE NpaBHAa OOpAlLeHHs C 3aKIIOYEHHBIMH OJHH
13 HauboJjiee MONHEIX H NOAPOGHEIX MEXIYHAPOAHBIX JOKYMEHTOB, ONPEEIAIOMIX
OCHOBBI 0OpaILeHHs ¢ IMLAMH, THIIEHHBIME cBoGoxbL>! Crout 3aMEeTHTh, YTO OHH
comepkaT 95 passepHyTHIX craTeil. Hampumep comepxar Takue HOpPHI Kak MeEpEI,
NpHHHMAaeMEBIE AAMHHHCTpPalMed yupexIeHUH [ 3alUTEl OCYXHEHHEIX OT
OCKOpOIEHHI U yHH)KEHHH NpH NepeMelleHHH, YYeT COBMECTHMOCTH OCY KACHHBIX
NpH pasMelieHHH B CHAIBHBEIX NOMEILEHHUAX, a TalKe OpraHH3alHs IOCTOAHHOIO
Ha/J30pa 3a OCY < AEHHBIMH HOYBIO H T.J

EBporneiickue TiopemHEle npasuna 2006 roaa, Tokuiickue npasuna 1990 roxa

OTIpeNeNIAIOT HCIMOJHEHWE HaKa3aHHi He CBA3aHHBIE € JIMIIEHHEM cBOOOIBI.

nXponamox B.H. Teopua rocymapcrsa u npasa: VueG. nocobue ans sysos. M.. HKd Owmera-JI;
Hurepctins, 2013- C.343
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TlexkHHCKHe NpaBHia perNiaMEHTHPYIOIIHE MOPANOK HCIOJIHEHHS HaKa3aHHH B
OTHOLIEHHH HECOBEPIICHHONETHHX NpecTYNHHKOB, Bceobmas ewnapauus mpae
uenoBeKka 1948 rogma, MexayHapoAHbIH NMakT O rpaKAaHCKHX H IOJHTHYECKHX
npasax 1966 rona, KoHBeHInsA MPOTHB MEITOK ¥ APYTUX JKECTOKMX, GecyesoBedHBIX
HIH YHHXQIOLIMX JOCTOMHCTBO BHAOB obOpaiieHus u HakaszaHus 1984 roma. Bce
JaHHBIE aKTHI TaK HJIK HHAYe perjiaMeHTHPYIOT aeatensHocTs YHUC.,

K ®eznepansHOMy 3aKOHOJATENBCTBY MOJKHO OTHECTH CIIEAYIOLIHE:

1. Koneturyuus Poccuiickoit ®@enepauuu, 12.12,1993;

2. YronosHo-npoueccyanbHbIH koaeke Poceuniickoit ®enepanyy;

3. YronosHo-ucronHUTENbHbIH Kogekc Poccuiickoit Menepauuy;

4 Konexe Poccuiickoii Denepaunu 00 agMHHUCTPATUBHBIX
TpaBOHAPYILIEHHUSX;

5. @enepansHblii 3akoH Poccuiickoii ®enepauun ot 21.07.1998 Ne 117-®3
«O BHECEHHH H3MEHEHMH M JIOTIOJNIHEHMil B 3aKOHOLATeNbHBIE aKThl PoccHiickoii
Deneparyy B CBA3M ¢ ped)OpMHPOBAHHEM YTONOBHO-HCIIONHHUTENBHOM CHCTEMBI ™.,

6. @enepaneHblii 3akoH oT 15.07.1995 Ne 103-d3 «O COJIEPaHUH IIOA
CTpaxcel 10Z03PeBaeMEIX ¥ 0OBHHAEMEIX B COBEPILIEHHH NIPECTYIUIEHHI»;

7. QepepanpHeiii 3akoH or 15.08.1995 Ne 144-®3 «0O6 onepatuBHO-
PO3BICKHOH AeATeNIbHOCTHY;

8. ®exepaneHelit 3axkoH ot 21.07.2005 Ne 94-®3 «O pasMelleHHH 3aKa30B Ha
NIOCTaBKH TOBapoB, BBITOJHEHHE paboT, oka3aHHE YCNYT JUis TOCYJapCTBEHHEBIX M
MYHHMLIMIANBHBIX HYXI»;
9.3akon Poccuifckoit ®epepauun or 21.07.1993 Ne 5473-1 «O6 YUpeXIeHHIX H

OpraHax, HCIIOTHAKOIIHX YIrOJIOBHBIE HaKa3aHHUsA B BUAE JIUIIISHUA CBOGO}IBI»

10.ITonoxenne o cnyxbe B opraHax BHyTpeHHHX fFen Poccuiickoii Megepannm,
YTBEpPXKIEHHOE IlocTanoBneHHeM BepxosHoro Cosera Poccuiickoit

Denepauun 0123.12.1992 Ned202-1;

Ehitp:/iwww. fsin.su/vacancy/document/
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11.Vkas3 Ilpesuaenta Poccutickoit ®enepaunu ot 13.10.2004 Ne 1314 «Bonpock!
DepepancHoi 3% 3) 3§ HCTIONHEHHUs] HakKa3aHHUii»;
12. Vxas Ilpesumentra Poccuiickoii ®epepanuun ot 02.12.2005 Ne 1396
«O0 yupexzaeHuH repampaMyeckoro 3Haka - 3mOaeMsl M (nara @enepansHoi
CIy>OBI MCMOJIHEHHS HAKA3aHUI»,

K BenoMcTBeHHOMY 3aKOHOJAaTeNbCTBY PETIAMEHTHPYIOIEMY AEATENbHOCTD
YHC MOXXHO OTHECTH ClleIyIOIIHE:

[Ipuxa3 MuHucTepcTBa ocTHIIMK Poceuiickoit ®enepaunu ot12.04.05 Ne 38
«O6 yTsepxpeHuH WHCTpYKUMM O NOpsAAKe MCHONHEHHMs HAKa3aHMH M Mep
YTOJIOBHO-IIPABOBOTO XapakTepa 6e3 H30JIALMH OT 00IIEecTBay

Ilpukas MunuctepcTBa locTiuuun Poccuiickoit ®enepanun ot 06.06.05 Ne 76
«O6 yrBepxxnenun MHctpyxiu o mopsake npamedenus ITonoxenus o cayx6e B
opraHax BHYTpeHHHX nen Poccuiickoii Qemepalnyl B ydpemaeHHAX M OpraHax
YFOJIOBHO-HCIIONIHUTEABHON CHCTEMBI».

Ilpuxas MunuctepcTsa loctiuuuu Poccuiickoit ®enepanun ot 21.06.05 Ne 91
«O6 ytBepxnennu HHCTpyKuMH 06 OpraHmsauuM BOCHHTATENHEHOH paGoTHl ¢
OCYXXACHHBIMH B BOCITHTATENILHBIX KONMOHUAX PenepanbHoil Cl1yXOBI MCIIONHEHUA
HaKa3aHH.

ITpuxas Mununcrepctsa roctiunu Pocceuiickoii ®epepanun ot 23.06.05 Ne 95
«O6 ytBepxaeHnH VIHCTPYKLHH O Haj30pe 3a OCYMIEHHBIMH, COHEPXKALHMHCS B
BOCIIHTATENBHBIX KOMOHKX PeepanbHoil cTy051 HCTIOJIHEHHs HaKa3saHUy.

IIpuxas MuHHcTepCTBa OCTHUMH Poccuiickoit Oenepauny ot 14.10.05 Ne
1839 «O6 yreepxnennn IlpaBuil BHYTPEHHEro pacmlopsfKa CIEACTBEHHBIX
H30JIATOPOB YrONOBHO-HCIIONHUTENBHOM CHCTEMBI»

Ilpukas Munuctepersa roctHunH Poccuiickoit ®enepamun ot 03.11.05 Ne
205 «O6 yreepxaennu IIpaBun BHYTpEHHEro pacrlopsiika HCIpPAaBHTENBHBIX
YUpeXAeHU».

IIpnka3 Munucrepctea locTHinu Poccuiickoit ®enepanun or 12.12.2005 Ne
238 «O6 yrteepxmenumu MHCTpyKUMM 10  OpraHM3auuM  [eSTeIBHOCTH

ncuxonoruyeckoit cmyx6sr YHC».
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IIpukaz MunuctepcrBa roctuuuu Poccuiickoit ®eneparuu ot 30.12.2005 Ne
258 «06 yreepxnenun Wuctpykimu o6 opraHusaumu paGoTel IO COLMATEHOMY
ofecrneyeHuI0 COTPYAHHKOB U HX CeMeH B YTOIOBHO-HUCIIONHUTENBHON cHCTEMEN .

Hcxons ©3 mnpencTaBleHHBIX aKTOB, MOXXHO CAENaTh BEIBOZA, YTO
BEJOMCTBEHHBIE [IPHKA3bl pETNaMeHTHPYIOT HeaTencHocth YUC kak B cdepe
HCIIOJIHEHMS] YrOJIOBHBIX HaxaszaHWii B BHJAe JULIEHHA CBOOOABI, a TaKk e W
HCNOJIHEHHE HaKa3aHHH HE CBA3aHHBIX C JIMIIeHHeM cBobGoael. Tak ke coluansHyIo
NOANEPKKY COTPYAHHMKOB, a TaK K€ HEeMOCPEACTBEHHYI) JeTENbHOCTE
cotpyaHukoB YUC.

Taxum obpa3oM, HCXOAA H3 BBILIECKA3aHHOTO, MOXHO CHENATh CIIEAYIOLIHE
BBIBOJBI:

KoHcrutynus - (ot ;maT. constitutio - ycTaHOBNEHHe, YCTPOHCTBO)- 3TO
eOUHBIA, obnaparomuii OCOGBIMH IOPHAMYECKMMHM CBOICTBAMH HOPMAaTHBHO-
NpaBOBOH axT, MOCPEACTBOM KOTOPOTO HAapOA YUPeNIaeT OCHOBHbIE IPHHLIHIIBI
yCTpoiicTBa 0OIIECTBa M rocyAapcTBa, 3aKpeluiseT NMPaBOBOM CTaTyC YeloBeKa u
rpaxKiaHuHa.

KOHCTHTYLIHS: kak OCHOBaZ HOPMATHMBHO - IPaBOBBIX OTHOIUEHHUH M Kak
HOpMAaTHBHO ~ IPaBOBOii aKT obnajaer cieqyIOLHMH CBOIACTBAMH:

a) OCHOBOMOMNATAOIIMA  XapaKTep, OHa  perylndpyer  BaxHeiilne
ofLieCTBEHHEIE OTHOIIEGHHS B CTpaHe (HONUTHYECKHI CTPOH, CTAaTyC JHYHOCTH,
ycTpoiicTBO (peneparmn);

6) HOpMaTHBHOCTE;

B) BEICILIAs IOPHAMYECKAs CHJIA, €€ HOPMEI 1O NPABOBOM CHJE NPEBBILIAIOT
HHBIE 3aKOHEI;

r) ocoOBI TOpANOK ee NPHHATHA M M3MEHEHHS, OTJIMYHEIH OT NPHHATHA
¢enepalbHBIX 3aKOHOB;

I) y4peAUTENbHOCTE.

Bhttp:/fwww.kifsin.rwhtm/shablon.php?id=439
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3akoHBI M HHble HOPMATHBHEIE aKThl perjlaMeHTHpYIOLLMEe NeATENbHOCTh
VYronoBHO-HCIIONHUTENbHOH CHCTEMBl HeOOXOAUMO MpPeJCTABUTH B BUJE
TPEXYPOBHEBOMH CUCTEMBI, B KOTOPYIO BXOIAT:

- MEXIYHapOAHO-TIPaBOBbIE AKTEI;

- dremepasbHOE 3aKoHOAaTENBCTRBO Poccuy;

-HOPpMAaTHBHO-IIPaBOBBIE aKThI BCAOMCTBCHHOIO XapakKkrtepa.
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SAKIIOYEHHUE

ITomgpons utor Hameil KypcoBoit paboTel, MBI MOXEM cIefaTk BBIBOZ, HTO
LHeJH KOTOpbIE MBI TOCTAaBHJIM JIOCTHTHYTHL. PaccMoTpeB Bce IOJIOXKEHHS,
Kacalolyecs HalleH TeMbl, Mbl IPUIINTH K CIEAYIOUIHUM BEIBOJAM:

1. 3aKoH - 3TO HOPMaTHBHBIH NPaBOBOM aKT, NPUHATHIA B 0COGOM MOpPSIKE
OpraHaMH 3aKOHOJATeNbHOH BiacTH (MM pedepeHAYMOM), 0ONaAAIOWMHA BEICILIEH]
IOPUAUYECKOH CHJIOH M peryiaupyrouuii Hauboiiee BaXKHble OOGIECTBEHHBIE
oTHoleHns. Obnagaromuil paagoM NpU3HAKOB, TAKHMHU KaK :

- 3aKOHBI NPHHHUMAIOTCA B 0coOOM IMOpAJKE OpraHaMM 3aKOHONATENbHOI
BJIACTH WJIH e pedepeHayMoM (BCEHAPOHEIM TOJIOCOBAHKEM);

- 3aKOHBI 00/afaloT BHICLIEH IOPHAHYECKON CHIION M MMEIOT NPHOPHTET MO
OTHOILLIEHHIO K NMOA3AaKOHHBIM aKTaM;

- 3aKOHBI PperynupyloT Haubosee BaKHElIE OTHOLIEHHS OOILECTBEHHOM H
rocy1apCcTBEHHOH KH3HH;

- 32aKOHBI COAEPKAT HOPMBI TIEPBHYHOIO XapakTepa

2. Poccuiickoit Qenepalimu npelycCMOTPEHBI ClIEAYIOIIHE BHIbI 32KOHOB:

1) dhenepanbHbie KOHCTHTYLHOHHEIE 3aKOHBI

2) ¢enmepanbHele 3aKOHBI, HE HMEIOLIHE 3HAYEHHS KOHCTUTYLHOHHBIX (B
JOKTPHHE IpaBa OHY Ha3bIBAIOTCS OOBIMHBIMH 3aKOHAMM);

3) 3axons! cy6nekTos Denepanuu

Tax xe HeoOXOOHMO OTMETHTh, YTO KIACCH(PMKALHA 3aKOHOB MOXKET
OCYLIECTBIIATECS 110 pa3IMYHBIM OCHOBAHHSM.

3. Konctutyuus - (or naT. constitutio - ycraHoBieHHE, yCTpOIiCTBO) - 3TO
eAHHBIH, obianaromuii 0COOBIMH IOPUAMYECKHMH CBOMCTBAMH HOPMATHBHO-
MpaBoBOH aKT, HOCPEACTBOM KOTOPOTO HapoZh YYPEXKAAaeT OCHOBHBIE MPHHIIHIIEL
yCTpO#CTBa 06IIECTBA M rOCYJapCcTBa, 3aKpelUlseT NpaBOBOH CTaTyc deloBeka H
rpa)kIaHHHa,

4. 3aKOHBI M MHBle HODMAaTHBHEIE AKTHl PErNAMEHTHPYIOLIHE AeSTeNbHOCTE
YTONOBHO-UCNIONHUTENEHOH CHCTEMBI HeOGXOOMMO MpPENCTABHTH B BUAE

TPEXYPOBHEBOH CHCTEMBI, B KOTOPYIO BXOJIAT:
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- MEXIYHApORHO-IPAaBOBHIE aKTHI;
- henepanibHOE 3aKOHOATENBCTBO Pocchy;
-HOPMAaTHBHO-TIPAaBOBEIE aKThI BeJOMCTBEHHOI'O XapaKTepa.
IMocpencTBOM pellieHMs 3a4a4, MMOCTABIECHHHIX Nepel HaMH, MBI JOCTHMIIIH
OCHOBHOJi LIEH, MBI BCECTOPOHHE PACCMOTPENH POJIb U MECTO 3aKOHA B POCCHHCKOM

NpaBOBOi cHCTEME.
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